JAMATCA

IN THZ COURT OF APFTA

REZIDTINT MAGTSTRATE'S CRINMINAL ADPEAL 1i0: 40/81

BEFCRE: The Hon. President,
The Hon. Mr. Justice Rowe, J.A.
The Hon. Mr, Justice Carey, J.A.

R» v, DONOVAN ALEXAUDER & ALBERT LT

—

F.M.G., Phipps ¢.C., «and Carl Von Cork for Alexandcr

Farl Delisser for Lee

', Smith and P. Sutherlaﬂi for Crown

April 29; September 23, 1981 &
March 26, 1982

CAREY J.A,

‘The appellants were convicted in the Resident Magistrate's Court
at Half-Way-Tree on an information which nlleged that "on 6th November,
1979 they did knowingly harbour uncustomed goods at premises 10 Tangerine
Place, St. Andrew to wit:

601 piecces stretch Nylon Tights
405 prolyster Dresses
499 pPolyster Wrap Dresses
2006 Leotards
322 bPolyster Xiit Blouses
439 Hand Bags
360 Ladies T-Shirts
contrary to Sectiuvn 270 of the Customs Act." FBach was sentenced to pay a
penalty on the clection of the Collectbr General, of $161,512.50 and in
default of payment, imprisonment at h rd labour for 9 months.

The charge was the secuel to a raid mounted by police and
customs officers and carried out on these premisces which the appellant
Alexander acknowledged to be hise On the eve of this operation, a senior
customs officcr called at the private residence of the appellant Alexander
but did not find him in. He did, however, observe thco other appellant,
Lee, come by in a car which havin; stopped momentarily by the premises,

drove on. Much lster, at obout midnight, Alexander employed a trucker

and his assistants to hely hin rerove goods stored at Tangerine Places
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The truck was parked during the loading operations in an unlit arca on
these premisess In the midst of thosc proceedings, the police and
customs officcers descended. A search warrant was read to Alexander who
was actually giving orders in regard to the loading of the truck. In
the room in which Alexandcr was found, there was to bc a seen a number
of drums which were empty sundry garwments on hanrers, and & number of
cartons. In an adjoining room, other articlcs were found. All these
articles plexander informed the officers were lee's. He did acknowledge
that he did occupy the room in which he was and also that the business
of manufacturing garments waw cerried on there. AS to his precence on
the building he explaincd th.t he owned the premiscs <nd had come along
to allow Lee access to his goods,

It appears from the evidence that at some time in the course
of th t early moraning the other appell-nt Lee was on the premises assisting
in the loading operations of poods onto the truck, and also giving
directions in this regard. DBut upon the arrival of the police and the
customs officere on the scene, he decamped. Subscequently at the police
station, one of the trucker's arsistants pointed him out as a person who
had run off when the police came on the premisess Lee made no comment
when this was saids

Th: articles removed from the rremises at 10 Tangerine Place

the
tosether with/goods louaded onto the truck and which are enumerated in
the inform: tion were duly admitted in evidence against both appellants.

The appz:llant Donovan Alexander in his defence said not only
thst he had purchased all the goods from a George Freemsn, the trucker
who at the trial gave evidence for the prosecution, but had been assuvred
that tho documentation was in order. Indecd he hed inspected some of
the documents produced by George Frecman and hce was satisfied that the
goods had not been stolens As to the other appellant, he gave an unsworn
statement in which h¢ recited that he had been requestced to allow a truck
to use his premiscs to enable poods from Florio ILtd. to be loaded onto it.
While on the premises he had scen the wrrival of men armed with guns;

they were policemen. He left the sccne.
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Before us two asmects of the matter rere canvassed, one factual,
the other as to the jurisdiction of tho lucrned resident munistrate to
determine the matter in th. exercise of his spucicl stoatutory jurisdiction
as opposcd to hcaring the motter ns two Justices of the Pence sitting in
Pettiy Sessionss

tith respect to the firzt, counsel for the appellaants argued that
the verdict was unrecsomable and could not be supported having resard to
the evidence., Tn our vicw there was obundont evidence on which the learned
resicent nmoristrote could have arrived at o decision adverse to these
appcll ntse As to the first appell nt, there ves evidence thnt the
premises en which the goods wore Tounw, belongued to him, that he told lies
with regard to the goods in that at the time of their finding he intimeted
thut thney belongzd to the other zovpelloant but ot trial he pave evidence
turt he haid bought the moods logitinatély. The customs declaration forms
tendered beforce the learned resident mo;istrate did not demonitrate that
duty had been paid on the roods set out in the information., The onus was
of course on him to show tuct the cvproprints duty had been paid or
waivaoed,

As regard the other znpellant there was cevidence of his
prescnce on the premises described by learned counsel for the crown as his
non~accidental prescence ot & rother odd hour of the morning, that he had
provided special accoss for the truck, thot he had given directions and
had assisted in the loading opcerations and his sudden disappearance from
the sc.ne was inconsistent with the nctions of o msan who was innocent of
ony wrong doing.
The main thrust of the nppecl however related to the question
of jurisdiction. The ground was put in this way:
Mehat the Resident Magistrnte's court had

no jurisdiction to hceer ond determine this
motter cnd to impose any penalty"
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It is bocause we undoreotond tih & thore ir no ocuthority in point, th-t
we have decided to put our reageons in writing, for holding that the
learned Resident Magistrate sitting at thoe trial of the appellants had
statutory authority to henr .nd determin. the informrtion in the
exercise of special statutory jurisdiction.

-

e bugln with the scection under which the appellonts were

W

chargoed viz: scction 210 of the Cuntoms Acte So far ns 1s materiel, it
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provides ~5 follows:

"Every porson wvho shall import or bring,

or be concorned in ilmporting or bringing
into the Isl- .nd ony prohibited goods, or

any goods the imvortation of which is
restricted, coutrory to such prohibition

or restriction, whcther the some be

unloaded or wnot, or shall unload or assist
or be othurwise concorncd in unlonding any
moods vihich nre preohibited or any poods
which cre reotricted wnd imported contrary
to such restriction or shall knowingly
harbour or concedlecesssasessess.with intent
to derfroud Her Mojesty of ony duties thereon
or tuv evode ny probhibitioNesecssscecrasncsa
sholl for cach such offence incur a penalty
of two lundred doll..rs or treble the value
of goods the election of the Collector
Genernl g ©1l1l roeds in respect of which
any such offence shiall bo comaitted shall
be forfeited.®

As is plioin the scction crecntes o vevied aumber of offunces, each of

which mokes the offcnder 1isble to incur a pen:lty which is to be

determined by the Collcector Gencrel in his discretion. From that section
we can now turn to section 240 whnich prescribes the method of recovering
the pen 1ty which is reforred to in Scctionm 210. It is in the following
form:

foubject to the express provisions of the
customs laws, any off.nces undoer the
customs laws wmay be prosccuted and any
penalty or forfeiture imposed by the
customs laws may be sucd for, prosecuted
and recovered suncarily, and 2ll rents,
chrrpes, expenses wnd dutles and all
other sums of moncy whatsocver poyable
under the cuestoms law may be recovered
and enforced in a sunmary manner on the
conmplaint o any osiicere”




The important words here nre "recovered summarily™, By natural
progression, we¢ refer to the Interpretation Act which defines "summarily'.
Section 3 states:-

(l\\ "Summarily', Yin a summary manner!' or

- on summory conviction means
respectively before a court of sunmary
jurisdiction,
and Ycourt of suwnory jurisdiction®
means:
(a) any justice or justices of the
peace to vhom jurisdiction is given
by any Act for the¢ time being in force,
or any Resident Magistrate sitting
cither alone or with other justices in
a court of Pctty Sessions;
(b) a Resident Magistrate exercising
special statutory summary jurisdiction:"

A court of summary Jjusisdiction in tihis country thus brosents something
of a dichotomy. From the point of view of the Resident Magistrate, he
may thus sit as two Justices of the Peace or he may sit to exercise his
special statutory summary jurisdiction. What is tolerably clear is that
he is quite unable to exercisc both jurisdictions simultaneously. 1In

Rex ats Livingstoa v, Rickerby 4 J.L.R. 4, Savary J. held that this was

guite permissible but the former Court of Appeal in Hart v. Black 7 J.L.R.

56 expressly over-ruled that decision., Their Lordships expresscd
<;j\ themsclves thus:-

"In our opinion in order to confer a special
statvtory summary jurisdiction on a Resident
Magistrate the statute must clearly and
distinctly say so. Vhen the jurisdiction to
try an offence summarily is givoen only to a
Resident Magistrate's Court no difficulty
arises; but vhen the law confers jurisdiction
on a Resident Mopgistrate or Justices whether
or not "Petty Scssions" is mentioned, the
jurisdiction of the Resident Magistrate is
only exerciscable in Petty Sessions,m

Re va Alexander (1961) 4 W.I.R..102 in to like effect.

(;5 The effect of this judgment seems therefore to be that where an
Act says "summarily', what is to be understood is a Petty Sessions
jurisdiction that is (a) two Justices of the Pecace or (b) The Resident

Magistrate sitting either alonc or with Justices of the Peacea

{ Y25
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There are two reported cases under Section 210 of the Customs

Act which are worth mentioninse. The Tfirst is R. v. Lawford Green (1963)

Gl.L.,R. 445 wherc the precise point was taken but was abandoned, counsel
for the appellont accepting the Court's view that the matter was
concluded by Section 65 of the Judicature (Resident Mugistréte's) Law,
Cap. 179 and thus triable by the le- rned resident maszistrate in his

special statutory jurisdiction. In R. v. Louis Chen 9 J,.L.R. 290 the

leorned resident magistrate stated a case for the opinion of this Court,
thus assuming a Petty Sessions jurisdiction. It must be assumed that
he had tried the case in Petty Sessions and consequently adopted that
method for review on appeal.

Although the cases referred to earlier and in particular

Hart v. Black show that by "summarily" is meant a Petty Sessions jurisdic=-

tion, this situation is altered where some Act confers the other summary
jurisdiction mentioned in the Interpretation Act. Section 65 of the
Judicature (Resident Magistrate's) Act sets out the extent of the
jurisdiction of a Resident Magistrate qua Resident Magistrate: It provides

as follows:

Se. 65: "Each Magistrate shull preside in the
Resident Magistratets Court of the
parish, and shall therc¢, to the
amounts, and to thc extent, and in
the manner hereinafter provided, have
and exercise the civil and criminal
jurisdiction hercinafter assigned to
the s:id Court, and shall also have
and exercise a jurisdiction in all
cases in bankruptcy under the
provisions of bankruptcy Act and in
the recovery of all penalties, or
forfeiturcs to vho Crown, and of fines
in the nature Of penoltics, under all
Statutes now or hereafter to be in
force relating to the public revenue,
and in cases under the Affiliation Act,
and in all such causes, cnguiries and
nmatters civil or criminal in which by
any law any special jurisdiction, duty
or paower is given to or imposed on any
Judga of a District Court, the Magistrate
shall, within his parish, have, exercis
and performs such jurisdiction, duty, or
povierg"
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The sanction for the offences set out in Section 210 of the Customs Act
is liability to a "penalty". There can be no question here but that the
"penalty' under this Act relates to the public revenue. Section 65 of
the Resident Magistrate's Act refers to "penalties and to fines in the
natvre of penalties." It appearuy to us immaterial whether the pecuinary
imposition be a penalfy or a fine in the nature of a penalty. Doubtless
a penalty of treble the value of the goods would amount to a fine in the
nature of a penalty.

We can derive some asgistance with respect to the term

"recovering of a penalty' from Morris v. Duncan (1899) 1 Q.B. 4 where

Wills J. said this:
"ps applied to a sum of money a penalty
or a debt, ''recovery" is perfectly well
understood to mean the obtaining of a
judgment of the Court, upon which the
sum penalty or debt becomes payable."
This dicta, we think, is expansive cnough to meet the situation
in this case. It is the commission of the particular offence which

makes the penalty payable and thus its recovery is to be pursued before

the Resident Magistrate on whom the exclusive jurisdiction to recover

[
1

penalties relating to the pullic revenue has been conferred. That
construction is, we think, consistent with the definition of "summarily™
mentioned in the Interprectation Act, that is, the Resident Magistrate
exercising uis special stotutory summary jurisdiction, and with the

formulation in Hart v. Black tco which we have previously adverted,

Another case which we consider helpful is Andrew and Anor. V.

Blaize (1968) 12 W,I.R., 305. The statutc which agitated the court was 0\3
|8

’

the Trade and Revenue Ordinance of Antigua which provided in Section 53 ¢

as follows:
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"All penalties under this Ordinance shall
be recoverable before a maristrate under
the provisions of the Magistrate's Code
of Procedure Act and proceedings for the
recovery of any such penclty may be
commenced al any time within two years
after the commisscion of the offence by
reason whereof such penalty has been
incurred, and in defzult of payment of
any such penalty the offender shall be
liable to be imprisoned with or without
hard labour for any period not excecding
one year..-......-...-.."

The argument urged on the High Court of Antigua - West Indies Associated
States, was that the magistrate in that case was not entitled to make an
order for imprisonment but should have invoked the provisions of another
Ordinance which provided other less stringent sanctions than imprisonment.
Lewis C.J. who delivered the judgment of the court, said this:

"Thus the reference in this section to the
Mapistrate!s Code of Procedure Act is a
reference to the procedure to be adopted,
and that procedurc has been followed in
this case, The arpument which was advanced,
it seems to us, failed to distinguished
between a fine which is the normal penalty
for some criminal oifences and a penalty
which is recoverable under the Trade and
Revenue Act, If the police believe that
an o’fence has boen committed under that
Act, then they belicve that the penalty
has been incurrcd, anc the procedure for
recovering that penalty is to bring
proceedings using the procedure under the
Magistrate's Code of Procedure Act by way
of criminal proccedings L0r charging the
offence and secking to rccover the penalty.
If the prrty is convicted, the magistrate
makes his order, and under Section 53,
nothing intervenes between the order for
payment of the penalty and the order for
imprisonment in default,

(emphasis added)
This view of the learned Chief Justice related to legislation that is
similar to that under review in this appeal, and is in our view applicable
as well to these circumstunces, The offence with which that appellant
was charged was that he was concerned with smuggzling, a section which
included the offence of habouring what amounts to uncustomed goods.
In the instant case if the police believe that the appellants

harboured uncustomed goods, then they believe that a penalty has been




™~

Fe

incurred and the procedurc for rcecovering that penalty which is provided
in Section 65 of the Judicature (Rcsident Magistrate's) Act, is to bring
proceedings by virtue of thot scctione. The Resident Magistrate pursuant
to the section is empowercd to exercise a criminal jurisdiction in the
recovery of all penalties or forfeiture to the Crown and of fines in the
nature of penslties under all statutes relating to public revenue., UYhere
power is given to the Resident Magistrate exclusively and not
contemporaneously with Justices of the Peace, then the clear and manifest
intention of the legislature is that the ma;istrate is exercising his
special statutory summary jurisdiction., At all events we did not
understand Mr. Phipps to be advancing any argument to supzest that Section
65 did other than confer a summary jurisdiction on a Resident Magistratc.
The burden of his contention was that Section 240 of the Customs Act

which provided for a trial "sumaarily" was conclusive of the matter. He
contended that both by precedent and on principle, "summarily" meant trial
before a Petty Sessional tribunal whether of Justices or a Resident
Magistrate. As is clear from the rcasons we have given we were not
persuaded as to the validity of th.t argument., The appeals were therefore

dismissed znd convictions and santences afiirmed,
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