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In the Supreme Court R T

The Ful} Court

Before The Chiefl Justice
Mr. Justice Orr
Mr. Justice Theobalds.
M. 26 ofF 1783
R. v. Dr. &, Dinger and Mrs. W.d. Vaughan
Exparte Chris Bobo Scuire

Berthan Macaulay, ¢.C. and Ventworth Charles for Applicant

R.M.A, Henriaues, %.C., and Allan Wocd for Respondents
and for the Scientific Research Council

June 13, 1L, 15 and 17, 1933,

SUTH, C.J.

Under an agreement dated 22 April 1432 the apnlicant was
employed as Senior Research Scientist in the Scientific Research Council
(the Council) for a term of three years with an annual salary of Jeo.
14,400 and various allowances.

By letter dated 14 February, 15¢3 written ostensibly on behaif
of the Council by its Technical Director, Dr. A1 Binger, the first
respondent, the applicant was suspended Yfrom the Councilis Service for -

five (5) working days effective February 15, 1942.'" The letter stated

¢

the reasons for the suspension to be the applicsnt's unauthorised
absence from duty and the general lack of interest displayed by him in
his work for a prolonged period. The letter stated that serious
thought would ke given to terminating his services unless marked
improvement was shown in his poerformance within the next two months.
The applicant protestad his suspension in a letter te Dr. Binger dated
17 February and said that he had "no choice but to appeal to a higher
authority.” On 21 February the applicant wrote to the Dxccutive
Diractor of the Council, Dr. M.0. Hamilton, inviting attention to cl. 1€
of the “‘Terms and Conditions of Fmployment for Staff of the Scientific
Research Council”, which gave a right to appeal toe the Council Yin

relation to any matter affccting appointment'’, stating that tiw issucs



i

relating o his suspension have "a dircct relevancs' to his aproint-
ment and reguestine that the motter hoe taken to Council.’ Pty letter
Jated 1 HMarch he sent a copy of his Yapreal and statencnt supporling
the same™ o the Executive Dircctor. tn a leitter of even date to the
applicant the Exccutive Dircotor agreced that the applizant had “the

option of having Council ~riitrate on what (he) {the spplicant)

wdy onounjustificd dacision’ and stated that he vil) moke the

.

sonsider
nocessary Arrangenents i1 the applicant confirned that he vas stild
prevarad to have the motter discussad before Council. “he applicant
replied in s lettor dated 3 ferch askiny that the nocessary arrangements
be made '‘for an appeal to Council’ as it appearad that the vatter could
not be satlsfactorily resclved 'In house.®

In o mencrandum daied 3 Morch, 1203, sionad by Or. Binger, the
~pplicant w2s susuended from autics Yuntil further notificd,” Tor reascons
steted in tho menorandum. A memorandum of & ilarsh from Dr. Jincer
Tinited the susnonsion to a period of threo days "based on anticipeted

irit: by the cpplicant. in a letter

coropuration and Jdisilay of tumid s

ey
i

e

dated 7 Moreh, the w@pplicant oppesiad to bBr. banilton 'ns thc
Exceutlve Director of the “cientific lescarch Council’ agnﬁnst this
latter lecision to suspand hin.

n 9 Haorch the Erxecutive Directer wrate to the applicant telling
him that ths torm of two yoars for which the provicus Hoard of the
Councl) was appointed on 16 Felruory 1931 Jind exsired, that a new Poard
hasd not yot been apnointed and that a dete Yor his appeal cunnot,
theraforae, be fixded until the new foard wis appeinted. e odded that
the applicant’s asnesl had been forvarded to the past Chairman of the
Coard,

G 1h Harch the soplicant wrote to the Executive Oirzctor asking
thnt his tetter oF 7 Harch be trostad “as a formal appanl to Lounclis anc
that his appeals against both suspensiong b heard tonother.

On 2% March the Aduinistrative Sooretary  of the Council, irs,

A

N.d. Vaughan, the sacond respondont, wrots to the apnlicant, ostensibiy

PARS N . gt § 3 O T S S Fi-
far the Council, terminating his M




as from 1 axrid, 1943 “pursiant to Clause S(i) of (his) Hemoranmium

v

of Agreement with the Scientific Rescarch Council.™ He was sent &
M

cheaue for vay in Vieu of notice {less a loan balance) as well as a

cheque for th

-

2 ogratuity to vhich he was entiticed under his contract.

fe was told that the Council's obiication o pay the cost of his return

passage and for shippine his baggage and persenal effects to London

world be met. The nyplicant wrote to the Administrative Soorotary

DY

on 3 darch, in responsc to her ietter of 2§ March, printing out that he

wis omployed by the Council and that it was the Council which must

determine his wngagement  thet he had twe appeals to the Council pending:

and, inter alia, "awealing to Council through the Executive Director

e

asrinst (her) decisions” n the same date he wrote to the fxecutive

Director appealing to Courcil "Guainst the Administrative Secretary's

decision' and asking that this appeal be heard at the some time os
the First two.

N

Onoa i

3 tay, 1953 the asplicant obtained thz leave of the Full Court

.

to apply for ordars of coertiorari to guash ''the decisions of the

Tachnical Yirector of the Scientific Research founcil dated the lhth
day of February 198%, the 3rd and 4th days of March 1233, suspending
the zoplicant ........ and the decision of the Administrative Secretary,

firs. i.J. Vauchan corpunicate’ to the said applicant terminating the

a

applicant's contract witn the Scientific fiesearch Council.h

n the application coming on for hearing, chjection was token

on behalf of the rospondents and the Council to the agplication being

heard on the qround

that the relicf sought was beyond the jurisdiction of the Court. It

was submitted, in suprort of the objection. that the Court had no

jurisdiction to Jeal with matters of puraly private riohts between

sartiss arising out of & contract of caployment: that vhere there Is a
sinaple contract of cmployment and thae grave@men of the complaint is a
breacn of contract this constitutes a nurcly private dispute between

the partics and the remedy of certiorari is not avaiiable. Ffassages

from text books on aduinistrative law were cited in support of the

3

/ eieeens

5, Firstly, that it was miscenczived and, secondly,
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submissions as woll ns Vidyodaya University «f Ceylen and others v

cilva (1GGB) 5 s01 G0, 205 snd Ko v Lritish Proadeasting Corporation

sarte Lovelig (1:303) 1 WOLLR, 23,

. VRN

in Joliverine the judjnent of the heard of the Privy Council in

<;‘\ the Vidyadays iniversity casc Lord Horels of Borth v-test salid, at
IRy

The Taw is well settled that if, where there is on
ardinary contractual rulmtiunanlp of paster and sarvant. the
wastar terminatas the contract the servant cannet obtain an
order of certiorari. 17 the master rivhtfully ands tho
contract thzre can be no complaint: if the naster wrongfully
ends the contract then the servont can pursuc @ claim for
daases.

'

Lord “arris then referrad (ihid) to the following stotement of principle
in the speech

(¥1 = The tow rwwardluﬂ m"»r~" and scrvant 1 not in doubt.

’ Thare cennet be spoead ornance of o contract cf service
anid the master can ftorminate tha coptract with his servant
at: any time snd For any raasco 2r Tor nung., sut Hf b does
50 in o renner noi warronted by the contract he must pay
drmeves for bresch of contract. fo tha w': ticn in 2 pure
case 2F master oad sarvant Jdeoes not at all depend on whetner

fa omaster has heard tho sarvant in his own fence: it
Lepcnds on whether the facts cmersing at the trial preove
Lraach or eontract, Lut this kind of casc can resenble
‘i“ﬁiaﬁd! froo an office where the body orploying the man is
under some statutory or other resiviction os to the king of
contract which i+ cun make «ith (U5 servants, or the grounds

L0 LTS B T

.:

s oer

-

en which it ~sn dismiss than, Y
Lord Reid refers @o "4 pure case of waster and sarvant,'  In Halloch

&

v_Aberdeen Corporaticn (1471) 2 A1 €.R. 1275 at 1294 Lord Uilberforce

said that he took ‘pure saster and servant cases  to mean 'cases in

v there is no alement of public employment or service, no support
Ly statute. nothing in the nature of an office or 2 status which is

capable of protzction.’ He went o to say {ibic)

v 15 any of these elasonts axist. then. in my opinion,

whatever the torainology usedy and cven thouch in some inter
partes asgects the relationship may be called tost of master

) sndoservont, thero oy be cssantial nrocedural requirements

(‘ ) to ke obs “rvnw“ ane? Toilure o observe them way result in o
~ dismisssl veing donlared to be void,

-

Tha resnonss of counsal for the zpplicant o the objection made
to thae hearing of the asplication was that the basis for the okjection

was irrciavant as the ralotionshie of master and servant did not exist

betwean the applizant and the officers of the Tounci) who, respes

-
-
<
=

~

N



suspended hiv and purcortad to torminate his emplovment, without

[13]

L

—

tification in the case of the suspensions and without authority in
the case of tho torminagtion.  This rosponss s, ia my view. unavailing
te the applicant hoenuse IF the twe rospondents arc, so to spesk.
varathorisod intorweddlers then a fortiori cortinreri doos not 1io
in respect of their conduct, Cimilariy. 0if the relaticaship batween
tha anvlicart ool the Louncil is o pure ¢ose of master and scrvent,
there would be no power ©o grart the order sought in respect of the
conduct of officuers of the Council, whether authorised or not. it
is, therefore, necessary to doternine the rature of the ralaticnship
botweon the appilicant and the Council.

Tie Council is a statutorv corcoration constituted under the
srovisions of the Sciontific Research Council Act. which was enncted
ie 1480, 1t consists of a chairman and other members appointed by the
Minister for terms of throo years., Section U of the fct provides as
tollows
Th

"

¢ Council may appoint and employ at such remuneratinn
and on such terms and conditions as it thints fit a Technical
Mirector and such other officers, apents and servants as it
thinks pecessary for the proper carrying cut of the provisions
of this fct. =

There Is ¢ nroviss to the saction tnat the dinister’s approval is

necassary for g salary in excess of §3 000,30 te ke assigned to any

post end for the aprointment of anyons to such a post. Section 14

2

nermits the Gouncil to make regulations, with the spproval of the Minister,

determining geperally the concitions of service of afficers and servants

ot the Councii,  This nower has not been exorcised.,  There are ne other

srovisions in the Act relating to the employment of officars and
servanis.

3

fnona the documanis oxh

1966

22 tarchfwich the title “Terms st Tnnditions of imployment for Staff

& document dated

.

of the Jeiartific fAescarch Sounci ' and a2 statement that the contents

oy
-n

the document were Jorpuloted under saoction 9 oF th

o
e S0

[ud

. its

comprchansive terms fnclude provisions relating to ¢

iscinlinary action

znd termicstion of anpicynent.

S vy
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The agreement between the Council and the anpiicant incorporated

a sciadule which coniained conditions to which the acreement was subject.
fmong them are rrovisions for diswmissal for misdonduct, najglect of duty,
cte. (el 7) end Vdetermination of ennacament’ by three months notice in
writing by either side {«1. ). The agreement epneered complicte in
itsatf buee the applicant was granted leave, after the close of the
argunent, to oroduce 2 letter to him from the Council dated 14 Arrild,
1932 formally offering him an anosintment and inviting his formal
reacticn: if it was favourable he should indicate this by signing
a copy of the latter in the space provided next to the word Yasraced,
The agreement was sent with the letter for exccution "in anticipation
of (his) favouratle reaction.” The aprlicant deposed that he sivned
the copy letter on the day he executed tha agreement, namely, 22 Aorid
199e. The offer of sppaintment wns made subject to 2 nunbter of stoted
“eontingencies”, including the following

fe) The appointnent «will, as far as vossible, be

sub.ject to the Council's Terms and Conditicns
of furvice, 2 cooy of which iz enclasad,

The aoplicant tas tdentificd the document to which referonce is made in
the immediately precading paragsraph hereof as the socument of which 2
cony was cnclosed with the Councilis lotter of 16 April.

bt was submitted for the responcents ond the Council that the
agreemant of 22 2pril 1922, with its scheduie, is the entire contract
potwean the applicont ond ths Council and that the Terms and Conditions
of 22 March 1966 do not, therefore, apply te the anplicant, whe was a
contract officer. It was vointed out that several of the previsions
in the dJocument of 22 Mareh 1970 were inconsistent with the torms of
the acreement of 27 furil V552, This araqument proceded  the introduction
in avidence of the Council's letier offaring the appeintuent to the
anslicant and the guestion whather this letter het the effoct of
incoriorating somc of the terms and conditions of the document of
22 Yarel ViU inte the ajgrecment with the applicant was unfortunately,

not aroyged,

™



“f

it is true that thero ore orovisions of tiv twe documents

which arc inconsistent the one with the other but the conclusinn scems

inoscapable that such of the terins and crnditions of the document of

Aarch 1906 as are not axoressiy nrovided for in the egrecuont of

o ot

5 April 1032 are incorporated in tho agrecment.

‘or the purncses

o7 the arqurent befors us, there are three clauvses «7 the document of
Sarch 1980 which are relevant., Slause 10 providos that an engloyei
who s absunt from duty without peraission from the basd of Jenar Ceent
or head of scction or commits any other misdemeanours shall be Tiable

bRk

to discipiinory action. Clause 11 sets out the peanliies

oy be

innosed for disciplinary offences and includad amon~ then is suspension

fron duty without pay. Clause Y&, as already stated. —ivss & right

of arteal to Scuncil Uin relation to any matter affocting appointment.’

Yo bs guite clesr that officers of the (ouncil regarded these provisions
as applicalle te the appiicent boecause he was apparantly suspentoed by
the Technical Dircctor uader o1, 11 for an cffence under o). 10 anrd

~ o

the Dxecutive Director exprassly acuncwic the ri-ht of the appiican

bl

to appeal to Council in respect of the disciplinary sction taken against

o o

him. Posnall, therefora, treat these clauses as forwing sart of the
applicant's aoreement with the Louncil,

T applicant seeks the order of the Lourt to gquesh the
decisions suspending hiw as well as the decision terminnting his
aupointment. i¥ his appointment wos not validly terminetad then his
rizht to appeal agalnst the susponsions would still Le alive and he
could pursue it, If roinstatad. U howover, his appolntoent was

validly terminatod. it would Lo futile ils seeking to axercise his

risht of avpeal in respsct of the suspensinns., It is . tharefore, only

necessary oo deci the issuo in rospect of terminetion. He purparted

te oppeal avainst the -locision terminsting his oppointrent hut, in my
6 of the terms and conditions of Harch 1905 save him no

such right, Py bhis anrcement, it is the Councii fisu?f which hos

&

the power 0 terainate Liis apunintment so an appeal cannot lie to
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remuperstion, recordine the terms sne conditions it ry mpose on the
ervicyacnt of any of Tts officers, servants « ¢ ~cencs. i iz nursuant

to thess powers that the terns und conditions of arch 170 were

{
[T - st brsnr Gmeisy - a JN 2 ey . T . e H v o
arcwn wn but thay have oo statuteory forco, They do not. in ay opinion,

¥

oot 3

el a stetus on o lovang of

o

the Souncil hisher than a contractun!
status 1t 2 pure mascer and sorvant relationshiy, In my judrmmont.
the applicant Soes aot have tho status to anable hi- to obtain ~n

Qraer of certiarari.

&
-
(4]

for these raasons that | agreed with the judoment of
the Court usholding the abjection to the hearing of the apelication and

ha s

diemissinu it as misconceived,

This is an application for:

(1) Orders of Certiorari to quash the decisions of the
Technical Director of the Scientific Researoh Council dated the
14th day of February, 1983, and 4th day of March, 1983, suspending
the applicant Chris Bobo Squire a Senior Research Gcientist of the
Scientific Research Council and the decision of the Administrative
Secretary of the Scientific Research Council, Mrs. N. J. Vaughan

communicated to the said applicant terminating the applicant's

contract with the Scientific Research Council andj

(2) An Order of Prohibition prohibiting the Administrative
Secretary from taking any action pursuant to the purported decision
of termination referred to above until the appeals by the applicant
to the Scientific Research Council against the decision have been

determined by the Scientific Research Council.
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Mr. Henriques took a preliminary point that the relation-
ship between the Scientific Research Council and the applicant was
vne of master and servant and that any dispute between them was a
private matter for which remedies were available at Common Law
and was not a matter amenable to Prerogative Orders. In short
that the application was misconceived.

We upheld Mr. Henriques'! submission and dismissed the
application, It is therefore necessary to consider whether the
applicant had any other position or status than that of an
employee or servant of the Scientific Research Council,

The Scientific Research Council was established by the
Sdentific Research Council Act.

By section 4(1) of the Act the Scientific Research
Council is a body corporate having perpetual succession and a

gy

common seal,.

Section 8 which gives the Council the power to appoint
officers, servants and agents is as follows:

" The Council may appoint and employ at such
remuneration and on such terms and conditions
as it thinks fit a Technical Director and
such other officers, agents and servants as
it thinks necessary for the proper carrying
out of the provisions of this Actj

Provided that--

(a) no salary in excess of three thousand dollars
per annum shall be assigned to any post with-
out the prior approval of the Ministerj

(b) no appointment shall be made to any post to
which a salary in excess of three thousand
dollars per annum is assigned without the
prior approval of the Minister".

By section 1k:

" The Council may with the approval of the
Minister make regulations=—-

(a) determining generally the conditions
of service of officers and servants of
the Councily

(b) relating in particular, but without pre=-
judice to the generality of the provisions
of paragraphs (a) and (c), to--
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(1) the grant of pensions, gratuities
and other benefits to such ofiicers
and servants and their dependants,
and the grant of gratuities and

‘ other benefits to the dependants or
<;ﬁ estates of deceased officers and
L servants of the Council;

(ii) the establishment and maintenance
of sick funds, superannuation funds
and provident funds, the contri-
butions payable thereto and the
benefits receivable therefrom;

(c) generally for the better carrying out of
the purposes of this Act",.

It was common ground that no such regulations had been

promulgated,

(V)‘ The applicant was engaged as Senior Research Scientist
under a written contract dated the 22nd April, 1982 which was
subject to the conditions set out in the Schedule annexed to the
contract and which formed a part of the contract.

Paragraphs?7 and 8 which deal with dismissal and deter-
mination of engagement are as follows:

t 7, If the officer shall any time neglect or
refuse or for any cause (excepting ill-
. health not caused by his own misconduct
<;E as hereinbefore provided) become unable
to perform any of his duties or to comply
with any order or shall disclose any
information respecting the affairs of the
Council to any unauthorised person or
shall in any manner misconduct himself
the Council may dismiss him and on such
dismissal all rights and advantages
reserved to him by this Agreement shall
cease.

8. (1) The Council may at any time determine
the engagement of the Officer dn
giving him three months notice in
writing, and, if he is in Jamaica at

o the time, furnishing him with passages
<¥// and facilities for baggage and effects
as hereinbefore set forth, He shall
not be entitled to half salary on the
voyage home unless specially granted
by the Council,

243
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(2) The Officer may, at any time after the
expiration of three months from the
commencement of service in Jamaica,
determine his engagement on giving the
Council three months notice in writing.
Thereupon the officer shall repay to
the Council a proportion of the expenses
incurred by the Council, for passages
and facilities for baggage and effect
calculated by subtracting the number of
months for which he has actually served
the Council under this contract from 36
and dividing the resultant figure by 36,
Thereafter the officer shall have no
further claim upon the Council.

(3) If the officer terminates his engagement
otherwise than in accordance with this
Agreement he shall be liable to pay to
the Council as liquidated damages three
months salary and a proportion of the
expenses incurred by the Council in
relation to baggage and effects calcu-
lated as in the preceding sub-clause',

247

In addition, the applicant was handed a letter of appoint-

ment which stated inter alia:

The terms
section 8

Paragraph

" (e) The appointment will, as far as possible,
be subject to the Councilt's Terms and
Conditions of Service, @ copy of which is
enclosed",

and conditions of employment were "formulated under

of the Scientific Research Council Law No. 30. 1960"),

16 reads as follows:

* There is a right of appeal to Council in
relation to any matter affecting appointment",

Section 3(2) of the Act provides that the Council shall

consist of not less than fifteen nor more than twenty persons as

the Minister may from time to time determine and section 3(5)

provides that the members shall hold office for three years.

The term of office of the members of the Council

on the 16th February 1983 and no appointment had been made

the date of the application,

Section 4(4) of the Act reads:

" All documents, other than those required
by law to be under seal, made by, and all
decisions of, the Council may be signified
under the hand of the chairman or any other
member authorized to act in that behalf or
the Technical Director of the Council'.

expired

up to
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Differences arose between the applicant and some Senior
Officers and by letter dated the 14th February 1983, Dr. Binger,
the Technical Director suspended the applicant from the Council's
Service for five days with effect from the 15th February 1983.
On the 21st February 1983, the applicant appealed under
Clause 16 of the Terms and Conditions referred to above.
On the 4th March 1983, Dr. Binger suspended the applicant
for three days. The applicant also appealed this decision,
On the 29th March 1983, the services of the applicant were
terminated by letter which reads inter alia:
" Pursuant to Clause 8 (i) of your Memorandum of
Agreement with the Scientific Research Council,
your engagement is being terminated on three
(3) months!' notice effective April 1, 1983.
The Council will not require you to work during
the period of your notice and accordingly you
will find enclosed Cheque No. 050525 in the sum
of $2108.69.
The remainder of the letter indicates how the amount is calculated
and refers to his passage arrangements.

It ends

Yours sincerely
SCIENTIFIC RESEARCH COUNCIL

N. J. Vaughan (Mrs.)
Administrative Secretary".

At the time of the second suspension and the termination of his
appointment, the new members of the Council had not been appointed.

From the foregoing the following conclusions may be
extracted:

(i) The applicant was employed by a Statutory
Corporation which has discretionary powers
to appoint officers on such terms and
conditions as it thinks fitj

(ii) The applicant was employed under a contract
for three (3) years terminable on three (3)
months notice on either sidej

(iii) No statutory restrictions were placed on
the powers of dismissal. The Clause in the
Terms and Conditions of scrvice relating to
appeals were imposed by the Council itself,
not by regulations;
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(iv) There was nothing in the terms of the
contract to suggest any security of
tenure and no such requirement was
imposed by the Act;

(v) The termination of his appointment was in
accordance with the terms (para. 8) of
this contract,

In Ridge v. Baldwin /7963/ 2 All E.R, 66 Lord Reid said

at page 71:

" The law regarding master and servant is not in
doubt. There cannot be specific performance of
a contract of service, and the master can ter-
minate the contract with his servant at any
time and for any reason or for none. But if he
does so 1in a manner not warranted by the con=
tract he must pay damages for breach of contract.
So the guestion in a pure case of master and
servant does not at all depend on whether the
master has heard the servant in his own defence;
it depends on whether the facts emerging at the
trial prove breach of contract. But this kind
of case can resemble dismissal from an office
where the body employing the man is under some
statutory or other restriction as to the kind
of contract which it can make with its servants,
or the grounds on which it can dismiss themn.

The present case does not fall within this class
because a chief constable is not the servant of
the watch committee or indeed of anyone else. !

In Vine v. National Dock Labour Board Zﬁ95§7 3 All E.R, 939

it was held that the relationship between Vine and the National Dock
Labour Board was not one of master and servant, Vine wasg a
registered dock labourer employed under the Scheme set up under the
Dock Workers (Regulation of Employment) Order 1947, which was made
under the Dock Workers Regulation of Employment Act 1946, Under the
Scheme, the National Board could delegate as many of their functions
to local boards including removal from the register:. of the name of

any dock worker, in accordance with the provisions of the Scheme -

underlining supplied. He was invalidly dismissed.
Viscount Kilmuir, L.C., said at page 9lh:

" This is an entirely different situation from
the ordinary master and scrvant case. There,
if the master wrongfully dismisses the servant,
either summarily or by giving insufficient
notice, the employment is effectively terminated,
albeit in breach of contract, Here, the removal
of the plaintiff's name from the register being,
in law, a nullity, he continued to have the
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" right to be treated as a registered dock
worker with all the benefits which, by
statute, that status conferred on him. It
iz, therefore, right that, with the back=-
ground of this scheme, the court should
declare his rights.”

In the same case Lord Keith of Avonholm said at page 949:

" The scheme gives the dock worker a status.
Unless registered, he is deprived of the
opportunity of carrying on what may have
been his life-long employment as a dock
worker, and he has a right and interest to
challenge any unlawful act that interferes
with this status".

In Vidyodaya University v. Silva /19647 3 All E.R. 865,

Vidyodaya was a professor and head of the departments of economics
and business administration. The University was established and
regulated by statute,

The powers and duties of the Council, the executive
body of the university were regulated by the Vidylankara University
Act. Section 18(e) gave the power to appoint officers whose
appointment is not otherwise provided for, and to suspend or
dismiss any officer or teacher on the grounds of incapacity or
conduct which, in the opinion of not less than two=thirds of the
members of the Council, renders him unfit to be an officer or
teacher of the universityes The Act did not give a right to be
heard nor provide a right of appeals Filve. w & dismis-<ed
without being told the nature of the accusations aga.nst him and
was not given an opportunity of being heard in his own defence,
He sought a writ of certiprari to guash the council's order
dismissing him.

The Privy Council held that the relationship between
the university -nd Silve s tht of meeter and scrv.ut,

Lord Morris delivering the opinion of the Board said
at page 875:

" Tt secems to their lordships that a 'teacher?

who has an appointment with the university
is in the ordinary legal sense a servant of

the university unless it be that s. 18 (e)
gives him some altered position.

—
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In Malloch v. Aberdeen Corporation [79?17 1 W,L.R. 1578

the House of Lords held that the status of a teacher in Scotland
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The circumstance that the university was
established by statute and is regulated by the
statutory enactments contained in the Act of
1958 does not involve that contracts of employ=-
ment, which are made with teachers and which
are subject to the provisions of s. 18 (e),
are other than ordinary contracts of master
and servant. Comparison may be made with the
case of Barber v. Manchester Regional Hospital
Board (22)s In his judgment in that case
BARRY, J., said (23):

'Here, despite the strong statutory
flavour attaching to the plaintiff's
contract, I have reached the conclusion
that in essence it was an ordinary con-
tract between master and servant and
nothing more.,! "

\
(;x’ was not that of an ordinary servant,

Lord Wilberforce said at page 1595:

n

He then refers to Vine v. National Dock Labour Board ZT95Z7 A.C.

One may accept that if there are relationships
in which all requirements of the observance of
rules of natural justice are excluded (and I
do not wish to assume that this is inevitably
s0), these must be confined to what have been
called 'pure master and servant cases,' which
I take to mean cases in which there is no
element of public employment or service, no
support by statute,nothing in the nature of an
office or a status which is capable of pro-
tections. If any of these elements exist, then,
in my opinion, whatever the terminology used
and even though in some inter partes aspects
the relationship may be called that of master
and servant, there may be essential procedural
requirements to be observed, and failure to
observe them may result in a dismissal being
declared to be void,.

This distinction was, I think, clearly
perceived in two cases in this House,"

488 and Ridge ve Baldwin 179657 A,C, 40 and continues:

™~ i 1"
()
/

On the other hand, there are some cases
where the distinction has been lost sight
of, and where the mere allocation of the
label=--master and servant--has been
thought decisive against an administrative
law remedye

One such, which I refer to because it
may be thought to have some relevance
here, is Vidyodaya University Council v.

Silva 596-5-7 1 W.L.R. 7?.-.---------.000

299
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" It would hot be necessary or appropriate to
disagree with the procedural or even the
factual basis on which this decision rests:
but I must confess that I could not follow
it in this country in so far as it involves
a denial of any remedy of administrative law
te analogous employments. Statutory pro-
visions similar to those on which the
employment rested would tend to show, to my
mind, in England or in Scotland, that it was
one of a sufficiently public character, or
one partaking sufficiently of the nature of
an office, to attract appropriate remedies
of administrative law."

However, the criticism of Vidyodaya University v, Silva
cannot assist the applicant., He cannot even claim the statutory
restrictions on dismissal which Silva enjoyed by vivituz ef
section 18 (e)e.

In Regina v, British Broadcasting Corporation, Ex parte

Lavelle 1?9827 1 WoL.R. 23, the applicant who was employed by the
British Broadcasting Corporation, a statutory corporation, applied
for orders of certiorari inter alia, against the decision of a
domestic tribunal to dismiss her, Woolf J, reviewed the authorities
and dismissed her application and at page 30 said:

" There is nothing in rule 1 or section 31 which
expressly extends the circumstances in which
the prerogative remedies of mandamus, pro-~
hibition or certiorari are available. Those
remedies were not previously available to
enforce private rights but were, what could
be described as, public law remedies. They
were not appropriate, and in my view remain
inappropriate remedies, for enforcing per-
formance of ordinary obligations owed by a
master to his servant., An application for
judicial review has not and should not be
extended to a pure employment situation,

Nor does it, in my view, make any

difference that what is sought to be

attacked is a decision of a domestic tribunal
such as the series of disciplinary tribunal
provided for by the B.B.C."

I adopt this as an accurate statement of the law,

In the light of the authorities cited and the position
of the applicant referred to above, I am of the opinion that the
relationship between the applicant and the Scientific Research
Council was that of master and servant and therefore certiorari

does not lie in respect of the decision to dismiss him,
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In view of my conclusion, I do not find it necessary to
deal in detail with Mr. Macaulay's contention that the letter of
dismissal signed by the Administrative Secretary, Mrs. Vaughan was
a nullity due to the fact that there were no members of the Council
in existence,

"A body corporate, being an entity separate from its
members and not being a physical person, acts by agents, and,
subject to the provisions of any statute, the ordinary law of
agency applies to regulate their authority, their fiduciary position,
delegation, and liability for their act". See Halsbury's Laws of
England 4th Edition para. 1337.

I am of the view that the dismissal of the applicant was
the act of the Scientific Research Council. Any complaint in this
regard is a matter for redress under his common law remedies and

not by way of prerogative orders,

For these reasons I concurred in dismissing the applicatione.

THEOBALDS J:

I have had the opportunity to read the draft judgments of
my learned brethren in this matter. I agree with the reasoning and
conclusion arrived at and find that there is nothing that I can

usefully add.



