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I'N'-THE ooum' OF APPEAL o

SURPEME COURT CRIMINAL APPEAL NO 92/88

BEFORE- THE HON. MR_.' JUSTICE: CAREY, P. (Ag.)
" THE HON: MR. JUSTICE DOWNER, J.A. .~
* THE HON: MISS JUSTICE MORGAN, d.A.

. R. " vs. EARL WATSON

'-v-Dr. Randoiph Wliilans for appe!lan?

"r.e-.Mtes Yve?fe Sibbie for Crown-wf”"

. November 8, 1988

' -'3_fCARE?; P'."(Ag-.}:.l-'- T

In The Home C;rcuif Cour+ before Edwards, J., s:f?lng W|Th a. Jury,

fﬂThe appelfan? Eark WaTson, was’ convicfed on fwo counfs of an. lndlcfmenf whlch}-’_
f_charged h|m w;fh robbery wtfh aggravaraon qnd rape.- He was senfenced To o

o concurrenr nerms of 7 years :mprtsonmenf a? hard iabour reSpecrlvefy. ~.f"3

o The shorf facfs wh:ch gave rlse To htS convncflon are as fo!!ows,

' '*,:and x+ :s necessary fo g;ve Them an oufiine only, havnng regard fo. the -
:',fdeC|SIon aT whlch We hava arr|ved On The 18Th Sepfember, 1987 ar about. 8:30
I p m., The v;cflm of These charges, a young woman, was on her way home when

-she was held up and robbed of her go{d chaln and a bag whnch confalned a pair
__shoes and oash amoun?zng +0 some 5140 or5§50 00 Five. persons were involved

-.;n Thts ep;sode and all These persons were armed Wt?h kanGS= The _young woman-
_oalso Tes?lffed +ha+ she was: faken from The roadway by her five assalianfs and.
B ”-sexuaily assauf?ed by each in: Turn,. Affer rer ordeat shc made a report at a

7_poitce sTaTnon and was Told ?o re?urn The fo}lownng day. Whenrsherdad so, and



'”J_Z;fs~'
'-whi!e she was sflll presen+ ;n ?he poiice sfaflon she observed +wo men
brtngtng anoTher Ta The polrce sTafion and The Two men made some reporf To

'”jfhe poiicc offlcers.~ AT Thls po1nf she ;denflfled The person bnoughT in ac3

"'f[_benng one of her assa:lan'l's° The defence of The appellenf was an ai:bnq-:He
sazd on hrs oafh Thaf af ?he maTeraa’ Time he was af home and sald he, o

' _afTer has arrnva! ThtTher, he never venfured ou? for Thd‘knlghf

The ma?*er comes aefore +he courf by Ieave of fhe snngle Judge who wWas:
'-'_concerned a+ The dnrecfions of Tho iearned frtal Judge on The burden: of pro*

""when allb; was ratsed Learned Counsel who appeared before us faled +wo g

't_grounds, one of wh:ch dea!f wlfh The tssues cerTlfled by The learned Judge,
i:d and havsng regard, as we have sand +0 conc[usuon af whlch Wwe . have arrived,
d-.do no? fh.nk r+ IS necessar311>aGVer* To The ofher 3round whzch relaTed to tThe
'.73-quesfton of The adm:ssabzliTy of ev:dence showing Thaf ?he appe!lanf had commi-
++ed some ofher cr:m:na! offence and :n respecf of Wthh There wes no. warning
- jfjor d:rec?ion on. The parf or ?he Iearned frlai Judge To The Jury as To how they
3ishou¥d v;ew Thaf lnadmi551ble evudence._ i | | |
. We have examined wx?h counsei The summlng-up of The Iearned Trial Judﬁe

".afand we' nofeinaf he cave The usual generai dlrecflon as +o The burden of proa—

”';_casf upOn fhe prosecu+lon, and 1? is True, he atso sald Thaf The Jury could
only. convxc? lf fhe\/ ch“c“rc m, stury. whlch +hc~mpezhn+ fhol ot forward, The &
e'}aburden of The comp!a:nT Is Thaf aT na p0|nT in fhe summ:ng—up did he meke it §
'e:clear +o The Jury Thaf where an accused person- dra{seszﬂnbf as- an answer to

::'The charge, hc does nof Thereby assume The burden of provzng ?haf answer. We

.?h:nk Tha+ Thaf :s a non-dlrecfzon aufficnenf in our vnew To cause us to
.d inTerfere wiTh The verdic? whnch was: recorded |n this. case.. .

ln R V Johnson 46 CR App Rep,, Ashwor?h J made this point quit:

'~: cELﬂrly Jh:n h“ s:id aT aage 57 —xii

_ "1foa man pufs +orward an answer in
- the shane of an alibi or in the

- shape of self defence, he does not. =
- in. law Thereby assume any burden of p
e Drov*ng Thaf answer"' ' = :




3.

The impression which could bengonveyed Tc The jury, in our view, by such
directions as giyen‘by_fhe learned frial judge was that there was some
burden on the appeliant. Moreove;, the abseﬁce of djrecffqns fn-fhis regard
would prevent the the jury from a proper consideration of the answer whjéﬁ

This appellant put forward.

We would call-attention fo.the heipful -case of R. v. Wood (1968).52
Cr. App. R.-74 where Parker, L.C.J., pointed ouf that there was no general
rule that where alibi is raised, the trial judge should tell the jury that

it is for the prosecution to negative the alibi. He went on to say at page

78 =

~"in the opinion of this Court, there is no- .-
such general rule of law. Quite clearly
if there is any danger of the. jury Thinking.
that an alibi, because it is callied a2 defence

‘‘raises: some-burden-on.the defence.to.establish ... . ..
it, then clearly it is the duty of the judge -
to-give a-specific direction to the jury - in. .-
regard to how they should approach the alibi.”

In all the circumstances, we are constrained to zllow the
appeal, quash, the conviction that was recorded against him and set aside the
sentences imposed. And in the interests of justice, The court will order that

- a new trial be had.



