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FORTE, J.&.

. This application for lsavse ro apnszal comes to us from the

Home Circuit Courkt, where on the 3U0th Hay 1951, tha appellahts
Were tried and convicted for wurder., Having heard the submissions
of counsel, over a psricd of thrae days, we thereaftsr reserved
our decision in order to consider in depth, the issues which arose
in those hearings. We have granted leave to appeal and treated
the hearing of the applicavions as the hearing of the appeals.
The followling are our conclusions.
The deceased, Samusl Dawkins was shot zand killed in the
early morning of the Ist April 195¢, in the vard of his dwelling
o place on Hancover Straet, Spanish Town in the parish of St. Catherine.
When his body was subssquently examined by the pathologist, it was
determined that there were externally. thrze gunshot wounds and
that desath was caused by those wounds.
Hot long before his ceath, Dawkins whe was known as Val,

wag in the company of twe of his friends 2t a gambling house from where
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whey left together at about 3.24 a.m. and procseded te h

Hanover Street. On reaching there, they sat on a stall at the
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cadside, by his gate, and engaged in frisndly chattex. As they
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sat there, fiva men wére ohsarved coming along Hanover S5treet,
walking together in their dirscrion.

The dsscripiion of what allegedly unfelded that morning
fell from the lips of one of the friends of the deceased,
froy Welcoma, on whose svidence +ha prosecution torally relied.
He vestified that as the fivs men approached, he recognized amcng
thewm, the two appellants, and Gervan Ratiray who was tried wizh

the appellants buat acguivted. On seaing them he was able to

discern ithai the appellant McEckron was armed wita a “short gun®

while another known to him

o'}

o

5 Arthur Pearson, who was not an
trizl, had z long gun. He was aided in hisz observation by strset
lights which shone on the roatway. The approach of the men
Caused the deceased and his friends oo take their leave of the
stall and to ssek refugs in the apparent safety of the vard. Aas
tiiey sntered the yaxrd, the third man who is cal

in his own dirsction and disappearad, not to be seen agalin by
the witness, until much later tha: day, and after this incident
had come to its finality. Welcoms ané cha deceased, however
remained toegecher, taking shelze behind‘one of several buildings
on the premisas, whare thay hid and psepad long =nough for

Welcome te seze the Five men, including the two appellants enter

3

the yard. As he saw tchem #ntexr,; he then lay on his belly on the

A

ground; about 2% feet behind where the deceaszd stood. While in

this position, he chaerved the appellant McEckron, come up to the
deceased, “stick him up® with a gun and takes him to the front of
the building. Ehortly after, he heard the voice of the decsased

shouting "Please dent shoob wme”, followed by three gunshot

explosions. On hearing the shots, bhe jumped over the fence and

"

ran dack to the "gambling house® whare he remained until about 5,00
o'clock that merning. At that time he went et unto the roadway,

and on receiving information he raturned Lo the premises atc



Hanover Stresest whers he cbserved the dead body cf his friend Dawkins
in front of the building. The police came there subseguantly, and
having spoken with thes he went with thewm ¢ the police station.
While there speaking with the police, he saw ths appellant pcEckron
coma £o the staticn, and heard him telling the police that "a nan
shot after him." He then pelinted outr McEckron to the police and

in the prasence and hearing cf MeEckron said “Is vhat cne kill me
friend val,” {l.sz. the deceased Dawkins). In response the
appellant McEckron said "a lie him a tsll pon me and 1f you dont
belisve, mek ma2 carry you go f£i ©he rest & man them whose name him
a cail up.“ it was in furtherance cf that offer that Rattray was
apprehended. The applicant Gorden whose nawe had also been called,
was subseguently arrested on a warrantc.

Case for ¥McEckron

] -

in hig defence, McEckron admivved to baing on the read

k)

that morning, and seeing twe men enter the vard, one of whom
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idencified as the daceased. He alsc admitied o entering the yard,
where he saw the decsased, who on his raguest, invited bim to
approach him to speak with him (the deceased). While speaking
with the deceased, he heard a gunshot and when he looked in whe
direction from which it came, hs saw “Bat?, peinting the gun at

-

him. As a result he ran, and while running he heard other

explosions. He escaped and went to tha polics station later that
morning to maks a report. AL the station, he saw the witness

Welcume, whe made the repert concerning himsslf and thoe others.

He denied having had & gun that morning and that he shot ths
deceasad. He maintained that he was ithe only one of his party

who entered the yard that merning, and denizsd specifically that

his co-accused Rattray was prasent on the scene. His defesnce
therefore wade several admissions which coincidad with the
testimony of the witness for ths prosacution, and clearly -ndicated

the issues that existed in the two casss. The case therefors
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rested on whether in fact he was armed wi~h a gun, and being so

armed, "stuck~up® the decoased and is vhat manner tock nim away

)

te the front of the building whore thercafter, the deceased was

heard pleading not to be shot; or whether he was speaking
2acefully with the Gacsased, when ne himself was the sucjec: of
an attacx by "Bat",
Emphasizing that issue, Lord Gifford for the appellant
McEckron, raised rwo major contentions on his bashalf. Thess ars
contained in the following grounds, summarized for relevance:

{1) ... the justice of ths case required
a caraful and accurate summing-up of
the evidence, with parcicular acten-
ticn bc*ng paid to the said areas of
differeace and the possibilit y of
Welcone bolng miscaken as teo whav he
saw. It is submittaed that the
learned trial Sudge's summing~-up 4id
not «xhibit the care z2nd accuracy
which was reguirsd and

r-}‘:
[

He (the lsarned tria Judge) suggesited
that the deceased was Klll@é by a
bullet from a short gun Jhﬂn there was
ng evidaencs adauced as. to the typa of
gun which could have firsd the bullet
found in the decsaged’s body.
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1. In develeoping his arguments on this ground, Lord Gifford, whilse
conceding that the clagsical directions called for in +the casss of

R. v. Turnbulil 53 Cr. App. R. 132 R. v. Cliver Whylie {1978; 25

W.l.R. 420, and R. v. Reid {1989] 23 W.L.R., 771 wore not necassary

in circumsctances such as ihese, nevertheless contended that having
s and the opportunity for
cbservation which was available ©o the witness, and given the fact
that the appellant McEckron, had stated chat he had a bottle of
stout In his hand whils walking on the road, the learned trial
judgs ocught to have brought o the attenticn of the Jury that
accuracy of observation as well as honesty is a watter for their
consideration and consequently the possgibility of mistake should

have keen addrassed. instead, he contended, the learncd triazl

1

judgs, spent much time on asses sing the evidencs of the witnsss,



on the basis of whasther he was z truthful wio ness, and nons on

the question of whether, though truthful, he was making & mistake

as tec whether che appellant was armed with 2 gun.

in tesuing the strength of this argument, it is nocessary

to determine the line of demarcation that existed betweasn the two
cases. The case for the prosacution if believed éid notf admit an
acceptancse of a peacsful convarsation berwaosn the appellant and

the deceasaed. It portrayed hostility on the part of the appelliant
wheo stuck up the deceased with a gun, and i mpliedly forced him to
surrender his position and follow him to the f:on; of the building.
in the parlance of Jamaicans, which the jurors would have under-
stood; to "stick-up” means the aiming of a gun at the person thersby
thresatening violence to the person with the gun. It is coupled with
a command to place his hands above his head, thereby making the
p2rson mora vulnerable to any attack or treatment his assailant
wishes to mete out to him. Whare, howsvar thers is no eyproessed
comwand, the purpose of zhe aim of the gun towards the persoca is

nevertheless underscood. The witness in those words as the jurors

would have understood them, was describing a set of circumstances

I

which was in effect very differsnt from nhe account of the
appellant who testified that he had seesn the deceased enter the
yarc and when he got to the gate, he saw him in ths vard, called

Yz
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him, and teld him that he wanted ©o talk te him. The dec ceased,
said, asked who il was, and when told that it was him (che appellant}
teld him te come, and it was in those circumstances he entzrad the
yard. He explained it as fcllows:

. Well, I call Val and say to Val say,
listen Val, me want to talk to you nuh.

. Did you enter 287
A. Wnen I call Val, he s=aid who is that,
I said John.

g. Well, 4id you de anything?

tell him that I want %o talk <o him,
L I must come, and I go inside
xr
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A. Yas, sirz”
The aépellant Was clearly denying an act on his part which
indicated any form of viclence or threat of violence towards the
deceased. He also denied tharv he was armad with a firearm at any-

zime that morning, and in particular when he was speaking with the

h
Hsy

deceasad. The a@ffect of his e idence, also suggesis that when he

went Le speak with the decsased, neither of them moved from thair

positions, until he heard Lhe explosions and thereafter ran AWAY .

r

The two accounts were thersfore almost cotally different, and it

fell for the jury

53

¢ determine which was fact. That there was

L

surficient light shining inte the vard frem the “searchlight® con
the external wall of the Church across the street, was conceded by
the applicant when he tesvified tha£ that was the light by which he
Saw the deceased in the yard.

in our view there was really no room, given the evidencs,
for any assessment of whether the witness made a mistake as ¢
whether the appellant had a qun. His description of the events
was not confined to the mers possession by the appélléﬁt of the

gun, but extended toD an as

n

ertion of the use of that gun upon the
deczased which he described in his own way and in a manner in

which the jury would have undersiood. There was never any allegaticn
by tha-appellant that he 5till had the beottle of stoub in his hand
when he approachad the deceasad, and consequently it never arose

for determination whether the witness could hava mistvaken a bottle
for the "short gun'. The real iscue o which the jury had to
deliberate, was, in the end, did +the appeliant forcibly remove the
deceased from where he stood, and tvheresafter carriad out his

iwplied threat by shooting him; or was he peacefully speaking /
with the deceased, while he {the appellant} was shot at, causing

the deceased to be killed in the attack upen him {the appellant ).
That the learned trial judge recognized this is disclosed ir several

passages of his summing-up, two of which are seb our herzunder:



-F =

(a) "... 1f you wers te find that McEckron
was there but he was not armed with &
gun, then, Madam Foreman and members
of the jury, I uniegivatingly tell
you that you must acquit all these
thirse men, because the credibility of
Welcome would have boan dastroyed.
Let me repeat that, if you were to
find chat McEckron was thers, because
McEckron says, ‘ves. I was there but
I had no gun.' If you werc vo ejeck
Welcome's testimony that hz had a
gun, then I uahesitatingly direct you
©o acquit all three men, bscause the
credit of Welcome would have been

everzly destreoyed. You couldrn't
believe him about anything else because
you can't say; ‘we believe him but we
don’t find that the man had a gun.’
Then why would he be putiing a gun in
the man's hand. 2 man like ¢hat you
coulda’t act upon his evideance in
relation to aay of the accused man.”

and
{k)} "At tha end of the day, thes guestion
which will have to exercise your mind
is, was Troy Welcomes at 28 Hanover
Streer and did he witness what he said
he witnessed.”
in our view, in the circumstacnes cf this case the learnz=d
trial judges was correct in puetting the case to the jury on the
basis ©of the credibility of the witness, because the two accounts

cifered to the jury could not have stocd together even if in fact

the witness made a mistake as to the possession by the appeliant cof

J

2 gun. If "mistake® wers to be relevant, then the jury would also

€
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(

have to find that the witposs also made a mistake in raecounting
) the actions and conduct of the appellant in taking away the deceased

from where hs hagd sought refuge. We conclude therefore that the

circumstances of the case did notb reguire any directicons from the

learned trial judge in respect or "honest wistake” as to whether

the appellant had a gqun, and thatr the issue that was raised by the

defance was adequately dealt with by the lzarned trial judge in his

directicns. In the event this ground must fail.
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{11} The kbasis cof this cowplaint apparently had its genesis

in the evidence ¢f the pathologist who testified that
bullet was removed frowm the bedy of the deceased., The
attempt by the prosecution to itender this bullet into
was any ballistic evidence given in relation teo ic.
Hevertheless the learnsad trial judge directed

thus:s

#eas. Bearing in mind that one man had
1ong gun, and the evidence is not tha
is a long gun that kill che man, the
evidence 1s that is a shor:t gun, s°
what is the reasonable inferencs?
2cause the evidence i1s that is
McEckron whe had the short gun, so
what would be the reasonable inferanc

bt 1Y

1n theose circumsiances?t
And again in the two feollowin g passages, though he re
as the centention of the prosecunicon he leaves the sug
inferences. as correct inferences that could be drawn

evidence:

"How, I have told you thai no one saw
who actually fired the shot. The
Crown 1s asking you to infer £firomn
the evidence of Welcome that the shot
was fired by McEckron. Why? Because
the man, Welceme says, ‘I saw him
with a2 short gun and the doctor
recovered a high calibre bullet from
the body of the decsased. The other
man had a long gun, and everybody kno
that long gun don't use - if you
follow what the docteor is sayving -
don‘*t use that type of bullet. 5o,
they are asking you to infer that
it was McEckron who firsed the gun.”

and

"Sc what the Crown is asking vyou to
say is if you believe Troy Walcome,
you feel sure about his evidsnce
that McEckron cawme to the back and
ook away Val to the front, armed
with a gun, if you beliszva the doctor

a high calibre
re was no

evidence nor

the jury

a
t

e

presents it
gesited

frowm the

W

about this bullst which was rzmoovarad

from the body, then thay are saying.
that those circumstances - because yo
didn’t hear of anybody else there wit
‘a2 short gun - so what the Crown is

T

s}
h

saying, Weclcome didn’'t tell of anybody
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"else there who had a gun, other than
the man with the long gun, the Crown

is saying that all those circumsiances
should point 1o one conclusion and one
ceonclusion only, namely that it was

the accused man, McEckron, who shot and
killed zhe desceased man. That's what
the Crown is asking.”

The directicons in these passages are predicated on the
basis that chere was evidence that rhe deceasad was shot and

killed by a bullet which was fired from & “short gun“. There was

in fact neo such evidence, and the directions perhaps were baseéM
kgn the lsarned trial judge‘'s perscnal knowledge of ballistics,
which caused him to fall intc error by representing to the jurors
that they could draw an inference from a particular circumstance
which did not exist in the evidence. This in our view was a
misdirection. Was it however fatal? Does it affect the coaviciion
of the applicant? The implicavion from the appellant's testimony
was that the deceased was killad by "Bat® who was firing shots at
him (the applicant). There was no evidence however, as to what
type of firearm Bat had - whether it was shcrt or long. The
guestion as to whether it was Bat or the appellant who killed

the decsased, did not call for any determination based on the
particular type of firsarw each had at the time. The determina-
ticn was left to be made, on the basis of whom the jury believed.
Their verdict indicates that they rejected the testimony of the
~appellant and that the case was decided on the basis of whether
they were satisfied on the prosecuticon's case. They would have
believed therefore, that the appellant did "stick-up” the

dececasaed with a gun and take him to the front, and that after his
pleas were heard, he was shot. The inference that it was the
appellant and his companions who had entered the yvard with him,
who were responsible for the death of the deceassd, would be
obviously reasonabls given the @vidence. In those circumstances,
particularly having rzgard to the appellant McEckreon, it would net

have mattered whether the deceased was shot by him, or one of the
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others, because his active participation in the killing would have
been clearly established. In the result, whether it was & lcng gun
0r a short gun he would be equally guilty of murder. The case for
the prosecuticn did not depend on whether he fired the fatal shot
because whether or not he did, it was 5@ who forcibly took the
deceased at the point of a gun to the sxecution block. Once the
jury believed that he did that act, as cbviously they did; having
regard to the issuc already dealt with in (ground 1) the verdict
was inevitakle., Conseguently, even if the misdirecticn may have
affected the datermination of the jury, it is our view, that the
evidence was so overwhelming that no subsﬁantial miscarriage of
justice would have occurred. We therefors apply the proviso under
section 14 (1} of the Judicature {&ppellant Jurisdiction) Act.

Lord Gifford also argued that the learned trial judge misdirected
the jury in other minor arvreas, but did so without any strength of
conviction, which was understandable as we found no merit in those ?

complaints,

Case for Gordon

In his defence this appellant, admitted to being in the
company of McEckron, and others on that morning ané to walking
with them on Hanovar Street.

He denied that he entered the yard where tne deceased was
killed. Instead, he had walked past, and, had gone ¢c his home
nearby on Hanover Street to fetch a "cassette®” which he had promised
to hand over to McEckron. While in his room he heard the gunshots.
He came back out, saw no one, and thereafter went to his bed. He
maintained that po-one in the group was armed while walking down
danover Street and while he was in their company.

Mr. Chuck for this appellant conceded thatr visuval identifi-
cation of the appellant was the real issu=z in the case, and the
learned trial judge having dealt with that issue adeguately, he

could make no complaint in that regard. Indead, Lord Gifford
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described the learned trial judge's diractions in this regard,
as graphic and thorough. We agrze with the stand taken by
Mr. Chuck and commend him for it.

Mr. Chuck, however, rested the success of the appeal of
Gordon, on the submissions made by Lord Gifford in respct of
the appellant McEckron. He was correct in his submission, that
had this Court given favour te the contentions of the appellant

McEckron, then the case of Gordon would inevitably be affected,

"and his conviction also could not stand. The reverse also

applies and as a result of ocur conclusions in respact of the

complaints of McEckron, che appeal in respect of Gordon must also

fail.

in the result, both appeals a:eﬂ@ismissad.

Having regaréjto the new legislation that is to say the
Offences against the Person (Amendment) Act, it falls upon us ©o
determine whether having regard to the circumstances of the
offence, it should be classifisd as capital or non—capital
murder, As there are no factors which bring the offence in.this
case within any of the circumstances from which it could be
classified as capital murder, we classify the offence in respect

of both appellants as non-capital murder. Both are conseguently

sentenced to life imprisonment.



