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IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S COURT CRIMIMAL APPEAL HO. 7/93

BEFORE: THE HON. MR, JUSTICE CAREY, P. (Ag.)
THE HONW. MR. JUSTICE WOLFE, J.A.
THE HON. MR. JUSTICE BARRISON, J.A. (Agq.)

REGINA
vS.
EDGAR MANNING
AINSWORTH MCLAREHN
FRED BECKFORD

Miss Diana Harrisegn, Doeputy Dircctor of Public
Prosecutions, for ihn Crown

Dzlroy Chuck for chiv appellants

‘May 25, 26 and Junc 28, 1993

VWOLFE, J.A.:

The appzllanis were convicdted on the 30th Rovomber,
1992, for thn offonce of accepiing gratification contrary to
section 4 of che Coriuption Praevention Aci:, bofore Her Honour
Mrs. Pauline Sta2llnx, Sunior'RQSLdent Mmgistrate for cho
pexish of Clarueadon, and each soentoncad ¢ be imprisoned at
hord labour for & 1toym of f£aftecn monthi. On tne 26th May,
1993, wa dismisscd vLholr appeals.

All chres app-llants woern mumbata/nf the Jamaica
Constabulary Forcrn on tne datn of the »ff ace. HMaming and
McLaran werc both stationed at tne Milk Rivaz Policn Station
in Clarzndon. Backford was stationad 2. Prankficld Polic:
Station, also in cho pavish of Claranden,

On tha 25th Jawswuaxry, 1989, at abmal. €:00 p.m.

Glen Bulett, a htavy-unit oporacor and ganja dealer, was
+ravelling in 1A motor caxr with Cecil Hawitt. Thoy wer:s

roturning home from St. Elizabeth whoer: they bad gone on a
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ganja-purchnging mxptditioh.‘ in tho veunk of tho ear thore
wore 60 1lbs. of ganjna. As they travellad nlong the Milk
Spring main road in Clarcendon their vohicle was intorceptaed
by & police vahicls driven by Manning whe was accompaniusd by
McLaren and BocKord.

Manaing, whom vh2 occupants of ¢ car knoew befﬁre,
wddressed Bulent ~ad askoed him wnoeroe 4 wis cuading from.,
Eulett told bhim 8. Blizab:th, whoroupo:n Manning askzd nim i€
he had aaything theva, Ho told Manning yos, understanding

Manning to bi asking z2bout ganja. Maaning requested som» of

the ganja. Euloln promisod cto pay the officor US8$5,000 but the

wfficnr scanod hin prefersnce for thae ganja. No doubt, tho
markaet valuz ©f ganjo made it mere attractive than the offor
cf US$5,000.

All charsn appillants alighted from tha jzop. Bulett
wigs 2sked o op thn trunk of the car and McLarcen and
B.ckford rmmovid cacxafrom five plastic sugrr-bngs of ganja.
Eul.tt, obs.arviag :thni hy was about vo lose his precious
crrgo,offorad, in cdditing Lo the USS$S5,000; & fucther sum of
$15,000, on thc wndoriaking thab the ganja was rueturned to
him. All the Aapp:llints acceptad tha offcx. The appllants
ook posgaession of e filve biags of ganjs mnd the documents
in respaect nf the movor car‘and lefr cownrds the Milk River
Pnlice Station, waillst Bulott and his companion went in scearch
of tho money which wis required to rotrisve tho ganja.

Fiv2 thousand dollars ($5,000) was all that Bulett
could lay his hinds on, by way of a lo.n from frionds, and
he took this amount to the appellaasts sk tho ﬁilk Rivaf
Polico dtation. 1t was raofused. 1t was 3 mattoer of all or
snothing., McLaran doclared, "This can®e do nothing. You
nave to go got more.” Beckford said, "This can't sharo for
+he three of ag, for this can't raacin ahyﬁmy 80 you will
have to tarry morce come.” HManaing said, "that hoe owed somo
money abk the bank on his car and he wants some more money to

help pay for th: cdr.®
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Bulestt concinuad his endeavours znd cobtained an addi-~
izonal loan pf $12,000 and rauturned Lo M.lk River Police
Station the said nigh® ac about 11:00 p.m. where he saw all
three appellancg, spok2 to them and hand:d over J$17,000 to
he appellant Manning. Having received *ho bargained amount,
Maznning advised Bul=tt to return a little later for Lhe ganja
As therz were som= policemen at the station watching him.
Eulnti then 1l2fr ths gstation. | |

On 2é6tn January, 1989, at about 11:00 a2.m. Eulett
roturned to Milk River Police Station o racover his ganja.
The appellants wars nowhers to be found. He spoke to the
starion guard who callwd Manning on ths rsadie. Eulett wainnd
ai the svation but the appellants did nn: turn up. He loftc
{he station at about 1:00 p.m. Whils: travelling along ths
K:mps Hill Road, h2 obsarved thw polico joop, which was being
driven by Manning with McLar=n seatad on he passenger's s<at,
tmerging from & noarby canefield. Ha spoki to both men.
McLaren returned Lns: car papars Lo him and said, "Evarything
is ov.ar now 30 I st just cool." Eulati, thankful for small
nerciag, invoked a blussing upon McLarsen, "God bless you,
McLar=2n. God ge with you." Having wisiiid them Gdd's sp=ad
h2 want to thi: May P:m Police Headquar:ars whern he reportad
ihis double-crogs.

Ausiin R2id, & District Constabl: atiached Lo the Milk
Rivar Policw: Siatiou, who nad dispatchad Manning and McLaran
on duty ab 5:00 p.m. 210 January 25, 1989, gave avidencoe that
on January 26, 19€9; at about 8:00 a.m. h was at the Milk
River Police S:acion and saw che jusp which had bwen assignad
o Monning and McLaxon., In the jenp ho obaerved vugutabla
mattar rasombling ganja on the f£loor., H2 collzcted sémﬂ of
the ganja which h» showed ©o Manning wio was soeated nearby.
Manning denisd that hoe had soen the ganjn before and romarked
vhat he was not th: only one who drova thes vehicle so he
knew nothing about the ganja. Reid handzd over the ganja to

\he sub-officcr in charge of the station, Sergeant Colgquhoun.

N
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Later that day. S=zrgzant Colquhoun and +&» witness observad
Eulatt talking to Manning and McLaren ai: Main Street in Gimmi-
Mo-Bit .

Serg~2ant Celguhoun corroborated the testimony of
Austin Reid as to the handing over of thiz vegetable matter to
him and as to sceing Manning, McLaren and Eulett together at
Gimmi-Me-Bit on tha 26th January, 1989. The vegctablé.@attar
collectad by Reid from the jeep was submiitnd to the Goverdment
Analyst for examination and was certifizd Lo be ganja.

Al) three apprllants rcestified on oath and deniad the
~llegations of huaving accepted the sum of $17,000 from Bulett as
vhe basis for returning the ganja vo him. Indoed, gach appellani
denied that tharn was any ganja in the car. PBach did admit,
however, that thn cax was interceptoed and searched but what was
found was gronnd provisions.

Cocil Hewiti: who, it is agroed R boih sides, was in
vanr caxy wich Eulati, was called as a witnzgs for the dofence
aad, not surprisingly, supported the evidance given by Lthe
~pprllants. It musi:, however, be notced ihai the prosecution
had made svvaral atiampts to obtain a siatement from this
wicness, bui withou: success. He appearcd to have left the
parish of Clarandon vwo reside in Hanov:y, subsaquent to tha
sncidentc,

The foragoing summary of the ovidoencos forms the factual

kasis on which Uh icarned Resident Maglsiraie® was required o

£

dotorming the guili or innocemnce of ch» appellants. The issun
2 b detorminid wias puwely a quesiion nf fact, viz. did tho
app2llants acc:pt from Buleh:i the saa o€ $17,000 "as a raward
for forbeariong te pirosecute him for illogal possassion’of
ganja and d=aling in ganja.”

Tiae Magisircaie, with great carn, rocorded hor f£indings
of fact and wach and every one of thos: findings is, in oux
vicw, amply support:id by the cvidence., She clearly rejectad
the version of tha imc}dunt which was profferaed by the

2efonce and ~Accopted the prosecution’s varszion as truo.
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On appenl, five grounds werz argunds
Gxound i:

"The vardict of th: learned Soaioxr Residont
Magiatraaﬁ'was unsafe and o unreasonablo
and do2s not accord with chs ovidence in
that than stellar witness for ihe Crown,
Glan Bulett, a salf confessod illegal ope-
rainr, was contradicted in ¢vary materxial

particuliar by Cocil Hawitc, tho dxiver of
chu car an which EBulaeict was o passenger.”

Mr. Chuck, for th? appellants, sought to support this
ground by pointiag out & numbzr of discrgpancizs botween the
avidenca of Eulati, on oath, and his stabomont to thﬁ police.
Thess discrapancing, howover, were peripihnral in nature and,
in our view, did not mak? the witnesa' opstimony so subacvan-
“ially differcnt as to merit it being catagorized as unreliable.
As to the choic:: botween Bulett and Hewiiw, tha learnad Resident
Magistrate was muca batcer placed than wo oxg, as to which of
ihe two witazssas cught to bw beliovad, She saw and heard thaem
both and conclud=d as follows, in respuc: nf Hoewitt:

"I Aid not balizve Howibbh's zvidencoe.

Having s and henrd Hewiec: I found

him o b an unraliable wiucnegg.”
Vi sem no raason Lo disagree. Hove was - witness who was thoe
wravelling companiocn of EBulett and was awarg of the fact that
Eulsut nad mad:s an allegation againsu ho police officers.
For a congidrrabls pnrziod of time, Serg~nnt Colguhoun sought
nfter him witit 2 viow to collecling a siacemont from him, He
WA nowhai@ o b= found. As a matter of fact, ha migrated
from th: parish of Clarendon to resida sl Hopow:2ll in Hanowvar,
confiding only in tha appullant Manning., 1t is strange, Lo
sny tha leasce, that Manning did not: adviscs him to give a
statement to thn police. This ground lacked merit. The
cvidence of Bulabi wns capablnh of founding the verdict at
vhich the lsarned Resident Magistratns cvontually arrived.

Grounds 2 znc 5 may conveniently b2 doali withk

ogatharc.
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Ground 23

Ground 53

incrzasad in iis popularivy. Ia
~ppi:llant complai

witnagsns, Jimny Zaldic and Daphne

st

vithneld from ¢y~ 2ppzllance and his

d=livexing

Board was no: laying down, in xaelation

disclogs=d b:for: or during il

hengive

W

an

Loxdships' conclusio.

gitions, the defaonee was. antitled to ach upen

Sinc2 ths decision of the

The Quean {1992] 3 ALl E.R. 881,

2 Fellure of the Crowa &0 provide the
e os wizth stsoemahn r‘f “he Crown
286z, having boan ragquassteod, was a
b,:.:1 mi' -f ths eonsciiationad .'ﬁ.gh'«i‘.s,

g3 guotion 2006), and of 1 conmon law
right ’;'- o Endr hearing, s PP 55,
97-99. Ths fajilure wd t\r:n.‘mh wha state—~
m2at. of Glan Bulet: and polic:s officer
Lawina ¢ the defeaca amouat~d <o a mate-
rial irragularity.”

=0

"The failure of thz Crown o2 disclose to
the Court that it possesscd shatumaats
from &h» witnass, Glon Bulati, which
diff 2 mexk=dly and disclog= significant
discrapracies from the avidoncn given by

$he wiinsss amounts to a mat-rial irragu-
lacity din cine mrial.”

Privy Council in Liniton Baxrry v.

this grouwyd of appasal has
Baury's case (supra), the
in1d that writtsam scacs~mxais mada by twe
» Matadisl, to tht police
trial iad b=2=n wrongly

advisrrs. Lord Lowry,

the opinion of the Board, mad: Lt cleoar

to obsfirva:s

"A comparison of tvha statemon’.s wich the

‘*vi.d'vzcu of thz two imporcnnt witnesses
ravaals 2 small bur not jasignificant

numo:r of discrepancies, oaily on of
Wi .u.n war disclosad by vhe Crown (o ths
dafaones, I‘Jha.t ihaar Lordshops f£ind
1) aer o amportant in thils case is
cia ..,\.pt,;:'f;am; evidones was aaducsd
walel hod a0t beasa forespadowad in
shy duprsicions.  They coaridon dhac
it wus tho Crown's clear duoly Lo yiva
adv.onon worning of hac avidones by
furnishing the thrse statamonts to
war Arfeaca,  Failurs to de ollis was
i cdvir Lovdships' visw 2 maioxial
irz gulevicy: Rag. v. Maguizns 11992)
2 W.L.R., 767, 782."

It s not difficult ho recegnize the raticnale for thear

:n the promise

that the

and

= Jamaica, "the compreo-
principl =8 almost amounting to crimipal discovery™ and
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that the evidenco containad in the depositions would bs ¢he
~vidence which would be presenied at th: trial and any sub-
sitantial depacture thsrofrom should b mad: known to the
d=2fsone« by supplying it with the statamant or statemeats in
which tha nsw 2vidence wag contained.

An oxaninat’on of Eulett's stabrmont, however, do=s not
disclosa any subsisntial departurse from nils r~vidoncn on oath.
Ths case prasontad #2i the wrial was substantially ithe same as
what contaiuned in Th2 witness' stabtsmoni o che polica.
Failur¢ to mok: ih? statement availabl: to thoe defaanc?, in
“hege gircumstancos, was nob, in ocur vicw, a matorial =
irxcgularity.

In John Frankiyn v. The gueen and Ian Vincent v. The

Quecn (unxoeporiixi) P,C. Appsals Hoa. 20 ~nd 21 of 1992, deli-
vered on the 22nd March, 1993, Lord Woolf, delivering the
cpinion of the Boaud, in commenting on soce:ion 20(6)(b) of
iy Jamaica Coanstituiion, obsarveds

*nil. iiat language of thalb subsansction
docg nel require o dafendant niways to
b provided wich copias of the siratae-
m>ain midn by proscocution wilnuosos
whiorne chn pravisinn of a staomunt of
2 wiinuns is xaeasonably nachgsarxy for
such parposas, it siwnuld bz providued

g b.ing o facilibty reguiood fox the

Pxrpocic don of nis detoac:. This is
13 weent d wivh tho viaws of FPorle, J.A.
AXPLIESoG AN the unrepertod onsa n
wh Canrn of hppual of Jamic R. Ve
Badw:dl (260h Juae, 1991) whure “he
indacaizd that ‘facilitiag' could
includ: A stavtoment of a pariicular
wiznass and added that 'facilivies’
miGht relate to aaything c<ha* will be
raquird by the accused ia ovder to
aid him i gocting his defsnmen ready
to answey the charge. It £ollows
tha :he prosent praciice of rofusing
to providn to the dafence statoments
of proposed witnuss?s to a prosacu-
tism, as a matier of cours:, isS
inappropriatiz. Where a roaquast 18
madn for the disclosure of slotements
in 2 czge which is to b2 xrid swma-
rily, if it is not a cara »naly invol-
ving prtiy offoncsg, tho rognint
should be carcfully consid:d. Iif
thaxe aae not eircumsiancss making
this course undagirabliz, £or axompla
brecaus: of the ne=d ko pro“f~i the
wahnu 3, then tha preferabl. cours
in th: intaerests of justien is o
disclac  thoe statement.”

[Emphasis suppliecd]
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Thz undarlin,d words above mak:» i: abundantly claar
thet the prosecution is roequired to provid: the defence with
the statameat of » witness in circumstinces where such a stace-
ment. is necagsary oo enable the defonce: to proparly prepare

ite casa to answor tho charge preferrod ~gainst the accused.

Tha object of this ruling is co proveni the drefence being Lakan
by surprisc, to thiir prejudice. Although thair Loxdships'
Board in Barry's cast (supra) citugorically stated that choy
éid not f22l bound o accept, in relacion to Joamaidca; the com—
prancasive principlsos almost amnunting o criminal discovary,

it would, howavar, »ppeaar that in Franklyn's case (supra) thodr

Lordships have naw dccided that oncoe n roguest has becn made
fqr a stebkemonl by the dafonce and providoed the offence is not
of a patty anturs, after careful considzroiion the request
should ba granind, £ thers are no circumsiances which would
mak:2 such a courps of accion undesirabla. The thinking of thoeix
Loxdships appr:2rs te b2 that making thu grtatonent availabl::
could bn regardsd ns giving the accusoed adeguate facilities to
assist in tho preparation of his defence, as raquired by section
20(6)(b) of the Jammica Constitution.

Wo tnke zhoy viaw that the failur: -o disclose the stata-
mpants to the dwfane: in thny instant cas: in no way prejudiosd
the appellaats. Thi notas of avidencen indicets that tha Crown
opencd to th2 cas: 2 obtaia tho order of “riwzl om indictmont
and thai the trial lostoed fdx.a period £rom July 29, 1991 to
Hovembar 30, 1992. Thore ware actually oighioomn trial dates
aver this period ~f sixtaen months; an ampl:o time fou tha appel-
lants and Thaoix legal advisers o deal with any matters of
which thoy wors avawers al tho commaeac:imoent of the trial, as

Lord Woolf cbsurvad in Joha Franklyn v. R. and Ian Vincent v. R.

(supxa).

In any ov-ont, the appellant Bockford stated oh outh
+hat prior to the trial he was in possession of a copy of
Glen Bulctt's statrmant and had beoen privy te the contents of

olhar statumenis givaon by proposed witnossss for the
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progecutinn. Tha fnel. that he might hnve come into possession
cf thosa stattmonts from a source othar than the prosacution
would, in our viocw, bo no barrier to tho defence making such
use of tham if 1 was considﬁimd nacassary to de so in ordoer
<0 ensurc th2 cppallisnts a fair trial. EBEvidonco obtained
urlowfully or throngh an uanfair act has boon held admissible

when tandoered by tho prosccoution, see R, ve Leatham (1861)

8 Cox CC 493 ond Rnzuma v. R. (1955) A.C, 197. Therce can ba
nn valid boasis £or limiting this xulo to ovidoenes sought to
b2 tendoer:d or us d by the proscecution, in ths circumsianeas
of thls chsyy the complaine that che eoastlizutional rignis of
“hao apprllonts woxrs braeachod is wholly unionableae.

Ground 3:

In this grouwul the appellants cmplained that thay warD
ot nfforded a f£hir hearing according @2 scetion 20 of tha
Constitucion in hat the court rook tie ducision to procoe:d
with the txinl in tkc sbsenco of one or more of the defendonts
~2nd or his counsal.,

Oon Auguni 1, 1991, +he second day of hweuring,

Mr. Altheus Hinag produced a medical carvhificate on behalf of
“ho appellans Manning indicating that Manning was sufforing
from asthms Aand roguostod that the machox be adjournad. Aftar
hoaring from bohh sidss the learned Roegidont Magistrate dasci-~
d~d thnt tha trial should procesad,

Oon hugus® 8, Mr. Hinus, nnco mox:, yeported that
Mx. Bdwaxds, Q.C. wngp off che iﬁland =0 obiain medical treat-
mone.  He furithor submitted another moadicel certificate on
behalf of the appallsnt Manning. Mr. Lyn Cook, for the
appellant Beckford, swi to ba outdone, producnd o modical
cortificat: indicnniag that Bockford wnas ill. Both counsel
npplind for the hoearing to bs adjouracd on the ground of
their clienis® illness as well as Mr. Bdwands® inabilicy to
be prusant. Tho applications wors rofused. Obviously, this
was an orchestrated plan to subvert the judicial process.

Subsequent 2vonts cloarly support this vicw. Counsel refused
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Lo participate in the hearing and a writ of prohibition was
issued in the Suprwumy Courﬁ to restrain ths Magistrate from
further parcicipating in the trial. Th» zpplication for the
nxder of prohibition met the fate it so xichly desverved. It
was dismissad.

It is spitl>d law thac a judge aas a discrntidn £t con-
“inun a trial in the absnnce of the defendant even if his
absence in occasionud by illness. Alb2ii, this discretion is
o be sparingly exurcisad and never if thoe accused's defence

could b2 prijudiced by his absence. S»3 R. v. Howson (1982)

74 Cxr. App. R. 172 C.A.

In R. v. Lioyd Chuck (unrzport=ad) R.M.C.A. No. 23/91,

deliveraed on July 31, 1991, this court had to consider whether
or not a Reosidnont: Magistrate had the pown: to hear any case in
ths: absgence of th? 2ccused. In answaring the question,

Carey, P. (Ag.) saids

"Th> procedure in respoct of trials on
indictm:nt in tho Rasideni Magislrate's
Cour: is the same as beforae Justices of
the Praen. Section 282 of the Judica-
tar? (Resident Magistrates) Aci provides
as follcws:

282: Save as is herein 2xpiasaly provi-
d~d, the procazdur2 befaorn any
Court at the trxial of any indict-
2bls offenee shall be ithe same,
as noar as may ba, a8 in tha case
of offencaes punishabl: swmarily.
Th: Justices of the Peace Jurisdiction
Act'which govoernz tha trial of offences
summayxily allows trial in the wbsoncea
of choe accuscd in tho discrztion of the
justicue. Swe section 12 of thz Act.”
Thora can b:: no doubi that the Residont Magistrate does havae
the powaer to try an accusad poarson in his abscnee. Thn‘real
guestion therefora iswhothor tho discration which accompanios
that powaor was prop=rly exorcised. The circumstances in
which the discrotlion was axorcised would, therefora, be of

paramount imporianca.
Tha apprllants wera afforded tho opportunity to cross-
oxamine all thoa witnessos whose testimony was adduced in

thoir absance. From the nature of tha crass-examination, it

\
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is manifantly obvious that then absenca 2f i:ha appollants did
not in any way pr:judice the prosentation of their respectiva
cases. We, tharofore, conclude that thn Magistrate had pro-
piorly axercisad her discretion when sha ruled that the trial
should proc2ed in whe cbschce of Lkwo of the appallants and
Mr. Noel Edwvards, Q.C. Thoy ware not in any way prejudiced by
the ruling.
Ground 43

In this ground, the complaint is that evidence thch
was inadmigsiblc and highly prejudicial zo the appellants was
roeeaived into avidonee. Sargeant Colguboun testified that ho
hzard Cecil H.witt, the defence witness, telling Glon Eulatt
in the absencn of the appellants that:

"You a go dsad, you makae thom romand
Manning dem."

This evidanca, it was argued, was heprsay. When it was pointoed
cut to Mr. Chuck thzt the evidence was proporly admissible as
19 the fact of thz woxds having basn uéed as distinct from
buing wvidence of tho truth or falsity of the statement he con-
ccded thac in that nvent there was no basis for complaint. With
that vioew we agrend antiroly.

Finnlly, we ware urged to reduc: thn scentence as the
appellants had baon in custody since Sopicmber 12, 1991. Each
cf tha appellauts wos sentenced to be imprisoned at hard labour
for fiftooen months a2s of Hovembor 30, 1992. Prior to sontonee
the appellants would have beed in custody for a period of four-
tocn months., Sinces sontence tihey have b2on in custody for six
months, s0 to davs they have beoen in cagitody for twenty months.

The record of appnel was filed in the Couxt. of Appeal Registry

on March 15, 1993, gum2 four monthg aficr tha date of convichtion.

All things being oqual, th2 appellants would hove been raquired
to serve cen monchs of th2 fifteon monilis imposed. So at th»
time of the honring of this appa2al they hnd alrerdy served six
months of th: ten moatha. In all the cixcumstances of the

case, we ware of the view that the twenty months in custody

\
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wng adeguate punishmont for the cfime. W, tharofors:, imposaod
o #ontenc which wmuld cause: the appaellants to boe rolicased on
My 27, 1993,
Beforz pariing with this appeal, wo cannot help
mbsarving that choe pariond spoent in cusccdy was due ia a larga:

measurs o Lhn conduct of tha app:llantes and their counsel.

L was patuncly clonxy that a plan had baon aoffociod to delay

chu trial. That officors of the court could engag:2 thomsalves

an such unsounly baohaviour is a matinr Lo bo dcprecated.__The
Irxrxned Rasidonc Mhgastracs:, on the ozhvy hand, must ba
commandad for tho patiencwe and restraiac which sho oxhibitaod
2n thi very trying circumstances.

It is for ihn afore-mantionsd ronsnong that wo disnissod

e appuals Aand affirmad tho convictions but varioed thoe sentenco

by imposing 2 sontones which would causzs thn appellants Lo b

reloased on May 27, 1993,




