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IN THE COURT OF APPEAL

CRIMINATL APPEAL NO, 4/7%

..... g

Beforcs The Hon, Mr. Justice Fox, Presiding
The Hon. Mr. Justicec Saith
The Hon. Mr. Justice Robinson (Ag.)

R. wve EDWIN CAMPBELL

W B. Brown for the avnellant
R. Aléxander for the Crown.,

22nd June, 1972.

FOY, J.A.:

This is an application for leazve to appeal apainst couviclticn
and sentence., The applicant wos convicted on 14th January, 1972, »F
having on 2nd July, 1970, had gexual intercourse with Rosetta Hauilton
without her consent. Tﬂe indictment also alleged that at the time when
he committed this offence the applicant was armed with an offensive weapon.
to wit a knife. He was scntenced to 10 years hard lahour and 6 stroliog
with an approved instrument,

The esscntial complaint as to conviction was migdirection of
the jury in relation to corrchboration of the evidence of the complainant.
Mr. Brown contended, in effect, that the directions in this respcct wore
insufficient, inadecquetc and tended to mislead the jury.

In her evidence complainant said that at about 11.00 pem. on
the 2nd of July, 1970, =she wae walking alone on the Molynes Road to Sen-
ward Drive where she lived. At the Molynes Road bridge shc was attackod
by the applicant, HMe was armed with a knife. He put the knife in hoer
mouth and warned hcr not o "bawl outi, He dragged her into the gulli.

He was a short man, A seccnd and a taller man appeared., Beoth men in buen
ravished her. She submitted because the applicant held the knifc in
hand and she was afraid of him, After both had had intercourse with hcr
the applicant used threatening words to her. She was afraid he would

kill her so she offered to give him £150,0.0 which she had at Ler home if
he would save her. The applicant put his arm around her and wallied with

her to her home. The tall man followed a short distance behind. The .
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complainant saild that she had not been able to sec the applicant clearly
when the two men were committing the offence in the gully but thet whilst
walking with the applicant to her home she was able to see his Tuce by

the 1light of passing motor vehicles. Arriving at her home she entvered the
housc leaving both men standing at her door. Her mother and the Llandlord
were at home. She spoke to them. Spcaking sufficiently loud for the men
at the door to hear the landlord sald, "pass mi gun"., Both men scampcred
away., Complainant made a report to her mother.

In her evidence the mother of the complainant said that when
she came home complainant looked frightened 2nd was looking for money.

The complainant's mother did not know the men and she did not attempt to
identify them., The complainant said that at about 10400 ae.me on the
following day she was at & 'bus stop at Molynes Road awaiting a 'hus to
take her to the Slipe Pen Road clinice. She saw the applicant at the 'bue
stope When it arrived she and the ap licant entered the No. 135 'bus,
This 'bus eventually stopwed near to the Half-Way-Tree police station.
Two policemen then cntered the 'Ybus. Complainant said that she spoke to
one of these constables, Censtable McCain, who was in uniform. She was
sitting in the front of the 'buz, She went to the hack of the 'bus wher.
the applicant was and there she pointed him out to the constable s one
of the two men who had reved her the night before. She made this revort
in the presencce and hearing of the applicant.

Trere is no mention in the review of the complainant's evidencs
that the accused said anything, but it is clear that at that stage thec
applicant instantly denicd the accusation. This position emerged when
the jury were reminded of the evidence of constable McCain. Comwplainant
said further that the applicant was searched by thc policeman, A nife
was taken from his pocket. She identified that knife as the one wihich the

applicant had in hig hand the previous night. The complainantt's version

as to what happencd after the constable came on the 'bus was substantially
confirmed by the evidecnce of Constable McCains Under cross=exailination,

the complainent seid that asnongnt the matters which enabled her to didentifyr

the applicant was a mark vhich che saw in his face whilst he was wollking
, r 1 3 ; y s 1 W@
with her to hoer home. The aprlicant admittedly had such a mark in nic

face.
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The substance of Mr. Brown's cémplaint was that although the
trial judge had correctly described the nature of corvoborative evidence
agz it specifically relates to rape and kindr.d offences, by use of the
word 'corroboration' and of the phrase 'corroborative evidcnce! in

(»ﬁ‘ relation to evidence which did not satisfy the definition of legal
corroboration, crosicn of that definition had occurred.

At page 6 of the summing up the learned trial judge seid thiss

"Corroboration in cases of rape means evidence in corroboration
for in support of the cowplainant's testimony and this nmunt
"be independent testimony which affects the accused by
"connecting or tending to connect him with the crime. In
"other words it must be evidence which implicotes him,
"that ig, confirms in some material particular not only

( \ "the evidence thet the crime has been committed, but also

“yhat the accused is the person who committed it',
A few lines further on the learned judge said this:

"The recent authority has sald when the charge is of rapc
¥ 3
"the corroborctive evidence must confirm in some nmaterial
particular (1) that intercourse took places (2) that it
"had taken place without the woman's consent; and (%) that
the accused ia the man who committed itn,
T+ will be obscived that by way of this direction the learned
( ! trial judge had corrcectly given the word 'corroboration' and the phrasc
tcorroborative evidence! a specisl meaning. The weord and phrasc had
become termg of art, If, thereafler, this word and this phrasc »~re us.
in relation to cvidence which doces not satisfy the definition of legal
corroboratinn, the danger of the jury being confused is likely te "xisce
This was the position in R. v. Bric James reported at (1970) 16 W.I.R,
page 272+ In that case, haviag given a correct direction as to the
meaning of corroboration, the judge went on to =2pply that term %o
(\_‘ evidence which obviously did not satisfy the definition.. When the appedd
came before this Court, the view was taken that in the light of fTue marner
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in which the directicn had been phrascd the possibility of the jury boedng;
mimied wam so siight that it could gafely be disregarded. Supreiie Cuoars
Criminsl Appeal 38/68 27th Februsary, 1969 (unreported)., But when th
complaint was discussed in the judgment of Viscount Dilhorne in the

Privy Council, the danger in the misdirection was obvious to their

lordships and they were of the cleur view that, as gilven, the airsecuion




[
was Yentirely wrong',
Since that decision of the Privy Council in Bric Jales, thi
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Court has endeavoured by way of its judgments to advise trial judges to

confine the use of the word fcorroboration' and the vhrage 'corroborative

evidence! to material wh:

satinfies the definition of legal corrobofation,
and that when it is intended to refer to ovidence which supports a
particular fact not amcuntinz to legal corroborative evidence, that tho
word 'confirm; or ‘Ysupport! or sonc other neutral term be used.

In this case the learned trial judge did not follow %hat

advicc. At page 5 of the susmine up he said:

"Let me say there is no corroboraltion as to the absence

Tof consent',

At page 6 he says

"There is scite supporting evidence as to the fact of scxual
Mintercourse with a mals and in this regerd, bearing in mind
fwhat I have just told you, one could say that there is sorrce
"horation in fact of the complainant having had soxusl inter—
"course with someonc, bearing in mind the Pathologistts
Tevidency of scmen and spermatzzca....sOn the guestion of the
fidentity of the accused; you have no supporting corroboration.

"You have only the evidence of the complainant herself®,
It was after this particular direction thot the learncd trilal
judge went on to give the logal definition of corroboration and the
nuturce of corroborative evidence which has already been stated. Thoreaft .

the learned judge went on to advise the jury (correctly) that despite the
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absence of corroborative evidence they could, nevertheless act upon the
uticorrchorated evidence of the complainant if, bearing in mind his
warning as to the danger in doin~ s0, they were convinced that she was «
witness of truth, The learncd judge then continued (page 7):

"Se let me say in concluding this aspect of the matter
fithat there ie corroboration of the complainant havin:
UWhad gsexual intorcourse but there is no corroboration =
"that is evidence from an independent source supportiug
"the complainant's story as to the fact of her not cone
Tsenting as she alloges or thst the accused i1s the man
Mwho commitited the crime. There is no corroboralion ir

“these last two™,

The learncd Jjudpe then referred to the evidence of the

of the complainant th.t when she arrived Lhome th~ complainant was in =2
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distressed condition, and said, page 8:

"IFf you arc satisfied thot this was sc and that her cownduct
Wand attitude wer: not feigned that night, you may place
fsome weight on 11 in considering it as corroboration of

fithe fact that she

sexual intercourse",

In dealing with the medical evidence that spermatazoa had boen fv

upon the clothing of tho complainant and the complainant's statement

L

that she had used her dress to wipe up herself after the offence haod

been committed, the learncd judge said this page 10

Tewessewhether it was used to wipe up or whether it was used
"ag a sheet, the fact remains thst there was semen and

Yspermatazoa on those garments, and if you accept that

'were in use at the time when the complainant alleges she

was raped then that would be corroborative evidence of
i T
Whaving had sexual intercourse with a man. You wouldn't zo

on to suppose who was the man or whether it was with or

"without consent. It is merely corroborative evidence =g
iy
"to the fact of sexual intercourse with a male',

Mr. Brown contendced that in view of the loose use of the word
‘corrohoration' and the phrnse 'corroborative evidence' in discussing
particular facts which did not matisfy the legal definition of the word
and the phrage,; the cffect of the judge's dircctions

meaning of cerroboration had been so croded and the
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50 distinctly imported that the

Jury were bound to bhe

put, Mr. Brown submitted that an Eric James situation had arisen

that as a result this Court Mad no alternative but to be
decision of the Privy Council in that case.
We do not agrees In Zric James, there was no evidonce capnbl

of amounting to legal corroboraticu of the complainant's evidelces

The judge should have told this to the jury. He did not Zc so. Th
was a serious misdirection. It made the quashing of the conviction by

the Privy Council inevitable. Thig iz not the cagse here. In our Vi

the learned trial judge succecded in waking it guite clear te the jury,

that there was no cevidencc in this case capable of amounting to ¢

s b 1 . . ’ . [PRTRL N Al oy
rotion of Miss Hamilton s cvidence. At page 27 of the suming up tow
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learnsd judse says thiss

T have alrcady told you that there is no corroboration o

.

Jdnant's allegation that she 4id not cc

support the co

£¢?§7
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"to this sexual act. There is no corroboration as to the
“identity of the accused as the person who committed this act,
'So you can not convict the accused unle=g you accept the
"evidence of Rogetta Hamilton as a reliable witness and a
"witness of truth..e.sYou cannot conviet this accuscd unlcss
'you are complctely satisfied with her as an honest and
"reliable witness for the simple rcason that it is on hoer
"evidence only that you have to rely as to (1) the identity
"of the accused as the man whom she says raped her, and (2)
the fact that the accused had sexual intercourse with her

""without her consent",

In the light of this specific direction, and bearing in mind
the earlier direction as to the three material particulars which must
co=e¢xist in order to constitute corrcboration in the strict legal sense,
we arc satisfied th=t the danger which was effective in Eric James to
bring about a quashing of the conviction in that case by the Privy Cogqcﬁl,
is nonexistent in this case. We are satisficd that, viewed as a whole,
the dircctions of the learned judge had sufficiently acquai :ted the Jury
of the nature of corroborative evidence and had adequutely puided them as
to the significance of the absence of such evidence in this case. In our
view, therefore, those grounds of appeal which were based on the allegation
of misdirection as to corrchoration fail.

In grounds 5 and 6, complaints were made,

(2) that the learned judge had failed to put the evidcnce in favour of
acquittal of the accused in one part of the summation; and,

(b) as to failurec to deal adequately with discrepancies as a whole, and
with five particular discrepancies which werc alleged.

The basis for the submissions on these grounds was this statement in

Tric James at pape 2753

"One further criticism must be made of the summing up.
"Although the judge in the course of his summing up reminded
ithe jury very fully of the evidence that had becen given,

he failed to relate that to the issues in the casc which thu
"jury had to determine. In particular he failed to stress the
need for care on questions of identity and to put the cvidence
fiin relation to that together in one part of his summing up

"for the consideration of the jury',
The complaint was that the judge had not collected in one placc

ies which had emerged in the
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evidence. Counsel said that this failurc violated the directions in
Eric James te such a scerious cextent as to oblige this Court to qu oh the

conviction., We do not thinlt that anything said in the Privy Council

demanded that discusgion of discrepancies should always oecur in this wav,

Viscount Dilhornc was not laying down the particular scheme which nust
always be followed., In general toras the learned judge told the jury the
proper approach when considering discrepancics. At various places in

the summing up ho drew attention to particular inconsistencics. Ther.
was no duty on him to list then all to the jury.

We have examined thig record with carc. At several places
during the course of his discussions with the jury, the learned judge
pointed out thosc matters which could result in the acquittal of the
accuscd, He stresscd the need of them being satisficd as to the identit-y
of the accused. Tinally he rovicwed the applicant's evidence in relatioun

to hig defence of alibi. The learned judge said, page 2Cs.

"The ornus lies on the Crown to prove to your satisfaction
"the i1dentity of thio accuscd as the person who committed the
Tact and to prove the fact that he was prescunt at the
"commisslon of the offence whercof he stands chearged, You
Tcannot convicet hiu unless you rcject the defence of the
"alibi, But cven if you do reject this defence, you may
not conviect until aftocr you shall have reviewed tho cose
"for thoe prosccution to sce whether the Crown discharped tho
"onus of proof placed upon it, and satisfy you =s to hic
Mguilth,

In concluszion the judge pointed cut in entirely satisfactory torms the

way in which the jury werc to appreach a consideration of the verdicus

which werc open to them,

In addition to the grounds referred to in this judgment,

other grounds were allegcd and discussed in the course of Counsel's

submissions. We indicated then the utter lack of merit in any of them

In our view, there is no merit in the grounds of appeal which attacked

the conviction,

As to sentence. A large part of the printed record ir devovec

to this subjcct. Leagthy submissions were made to the trial judpc. lie

was invited tc say that despite the provisions of Sectinn 39 of the

Offences against the Porsgon Loaw Chap. 268 as amended by the provisions o

>
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The Prevention of Crime (Special Provisions) lct, 1963, ict 4z of 1963,

the judge had a discreticn to pass a sentence other than the one pr

in the section. Section 39 as ocncnded provides:

"39(1) Yhosoaver shall be convicted of the crime of rape
"shall be guilty of felony, and being convicted thercof -
" (a) where at the time of commission of the crime he wug

w armed with a dangerous or offensive weapon or i

i shall be liable to imprisonment for life or for = ternm
n not less than ton years, and shall in addition o
" (b) in any other case shall be liable to imprisconnent fer
life¢ or for & term not less than scven years an? shall

in addition be flogged.!
At the trial Mr., Brown referrcd the trial judge to autlori

which he said enabled disregard of the provisions of Sec. 39, We gathor

from Counsgsel that thege authoritics consisted of the dedsions of indisid o

judges of first instonce (unreported) whereby a sentence other than thot

prescribed in Scc. 39 was passed on an offender found puilty ol rajy
These authoritics wore of mpersuasgive but not compelling value. The
learned judge refused to follow them. In cur view he was very clonsrly
right.

There ism merit whatcoever in the contention that the phro

"shall be liable’ in Sec. %9 imports a discretion in the Jjudge to inflic

a punishment other
in R. v. Brown roportcd at (1964) 7 W,I.R. page 4% Scc. 34(1) of e
Larceny Law Chap. 212 as amended by the Act 42 of 1963, provides thet
every porson who committced the offence of robbery with any of the
circumstances of aggravetion therein set ocut -

“zhall be suilty of 7clony and on conviction thercof
"liable to impriscament with hard labour for any tcrm not
Mlegs than five years and not exceeding twenty-—ono yonrs

iand shall dn addition be flogged™,

In relotion to th.se nrovisions, Lewis J,A. had this to sey 1in He ve
at page 48 ibid:

Tt is clear th.t the intention of Forliament was to
firestrict the discrction of the Court before which the
noffendor was convieted as to the term of impriconment,
tits incrossc the moximum term of imprisconment and to

fprescribo the nndatory punishment of flogeing™,

R. V. Brown is also importaut in that for the first time it i<

r

strnasnt,

flo RaSrTs

-

tlie one prescribed. This question was congidered
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an 'escape hatch' as an alternative to the mandatory provisicns as to
punishment for offcnces of robbery with -ggravation. The 'Yescape hatch!?
was by way of Scee 57(3) of The Larceny Law Chap. 212. That section

authorises alternative punishment; ‘"instead of or in addition to any

o

other punishment which wmey lawfully be imposedV, By way of the decision

in R. ve. Brown, the¢ Courts of this country came to be afforded a limited
opportunity to mitigete the harsh consequences of the provisions of the
Larceny law providing for mandatory punishment, in those particular cascs
where the statutory penalty was too scvere and therefore unjust. Uo

such situation cxists in rclation to the crime of rape., Neither the
@ffences against the Person Law nor any other law describes any 'cocepe
hateh?' whereby in a deserving case an offender found guilty of rape

may be saved from unjust punishment because the statutory penalty is, in
the circumstances, too severe, The mandatory provisions of Hec. %9(1) of
the Cffences agrinst the Person' Law stand harsh, stark and ypgualified.
Therce is no legel ground upon which they can be pvoided. Hoving said
that, we must say that taking into account ths circumstanccs of this
casc, the sentence imposed cannot be regarded as either manifestly
excessive or wrong in principle.

For these reasons we think thet the application as to scntence

should fail., The aprlications as to conviction nnd sentence are therefonc

refused,
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