. :
: I e Y
o @ +! -
kS 0 0 - W - =
G @ =i , ~ ¢
N @ & - g £ 3
el o e (25} e Rl - U o
= ! 2 o P 1 @ e o
= . D I RS £ >
4 ‘Wa O .enM. ..ﬂ._a £ = 04
, 4 o O o @ G e el "
ek , h B “w @ & 8 ¢ o~ o
] / O . W] 0, ﬂ..m M..w o m o P
PR @ u &= 2 & ¢ Q ¥
- L @4 - T A N !
Y : ' N o Ad = = i i ko m,M e . s
38 & A - wow o ow 9 0B S
! i i - o |
o MRU_ < rf .3“ m = w bl [ _.,.”m wl. G Ko}
S& 7 : JOE g oy S G h g B og
s ] T 3t £ e [s] - o, 3 ’ - =
& SEE * - I S0 iow 5 ou 5
= A ok £ g b - 4 : ot
i 5 £ By oo B £ o a0 oo :
“ el o = [} 1 » ) o e ' o~ £ o .nm [l
OROR=] 2 = 5ooa G208 w0 5 B
N 212 R & < B S S
2 R i & O e ) wu ] PR S TR w :
wﬁ [#4] T nw.“ ) »M 1 i id ot o o 2 i
M m Iy m m _-M TM.., o ~9 i o U x mnv m.. nw i @
: ’ = : A < i M o £
L 5 i 84 W PR G RS A B
* G ) 4 - “ - o ”.mm 4 * o ) it .
4 . fx & [x et e il g b i G
el = a & e . ] y iy £ iy o u et
F = Q NU = e 4 0 ot Ky 4 i e e .
{! Q e ‘.m O ! @ b o >
g g EEE 0 R 59 & :
bt R R I
. [ [x] {53 m.. £y itd Mw L% ﬁn iy Mw a3
i 2 jou R0 B & oo u ,3_ P Qg
N . HE : <« s oD g8 & o A g 5
% 4 4 o B . M g 9 v g a2
; i - ol ~ ) % : &
Cou m ve [ m = w —~ = 0 o4 4 3 - “
| z_mu\,. E s L “M i) % o)l MW .nm Mw ’ ] .
| i e , i - s i i
A & £ 2 H Son v o W A
4y w o] 1 0 et - W v v 4 Fv 2
m « ] S P S
4 ¥ 4 X e Fisd £ ~ ! e
3 o
: [ (&4 £ a o S = o o o]
| - L S R 6§
, . 1] it e i} v“ i
o o . 4 v ey \ ¢
o i m oo A A A W o
. pue o Y hi o3 5 3 i ) N hw
b w. . o umu = . o " 3 o
mu (W) _vnuu.a.-» i} e g :w. i - : “ i) mﬁw A.M ..w.e.w
- . ) oo : I -
A gl o n LB g - = B
i "‘.& o - | » Ny & i ot s
* g e ) ) i ¥ El i) Ry
.n.m. 3 m.m. % o : .w‘ 6 n.w.u i .c.b m,« £
iR 2 N I ¥ "
t m = LA OO 1 ,
) a g . £ f
- = o fl o W ya hor
Y . o
' Pl
i -
i
-

louvy

e
Nt

wounds
W

3

A

1iVing roonm,
18-;3-1"\7

window,

]

o
b

T

of =3
&

2O

£



POEL-RCrLem =xaminaticn

coverad & total of fourcesn wounds

WeY < as Lollows:

i. PFour wo the right si

which wers:

{a) 2 on

=3

if;

¥

{b) =2 we¢ inch wouné down

vesasedc s Tirserm, which latsr becams an imporrant elemenc

h will be again 2lluded 1o

@ and & half inch wound that
doewn to the bone:

o Ths bone;

{c) a two inch wound down +o tns bons.

2., &k two and a nalf in

right pariecal ares
*

3. 4 twe inch laceravi
whe naeck, the right
higher than tho left

i

ough thao trachea

The body was “"blood spatterad", an
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multiple wounds and fracrtures of =
doctor testifisd wars consistent w
insTrument SUch as s hazvohor, ©

In the absence of any dire

velied, im prect of iv's case, on

<

certain admigsions allogedly made

Lion wliinesses. The svidones in b

th was caused by shock dus 2o hasmorrhage

: ©f the
lp docwn

on of the front of

side of it being
L. This wound went
of windpipz.
d all the wounds wers to the

al examination, the skull was
F

T . -
ilaceas, i1

“1

the docter's opinion

wiich was dus <o

s
)

he skull. The s

{Hl

S§& Anjuries,

*tn infliciicn by *a very heavy

¢t evidenc

{

s, Lhe prosecutlion
ircumstantial wvidence and on
by thz sppallant teo two prosecu-

rief agaimst the appsllant was



comang Erom the dirzciion of the nemo of chs dsceasod, and ho

road

beth waoae, again curnaed back. In his hend wes a red bag with

A srring at "ung mounik", which cae be Ydrawn up.
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He uncaorsitood rhe appellant o b speaking of the Black Rivar

On rho 24th Dscember, 1987 Dziu. Cpl. Hovelisute Grant
want e tha Black River Cemsiery and thers discovered under

an old chambor-pot, & plastic bag (otherwisse called a scandal

or lada bag) in which there was & white “T7 ghirt wrappsd

¥

[

around 2 gun, which sha togk with hsr to the Black Rivuer Police

Station., Thisz gun was later idantified a

i

2 gun which was
cwned by the dzczased which was not at his homs when searchead
by the polics on the morning of his death.

John Legisiter westifiazd to sceing the appslliant about a
weak befors the deoath of ths deceassd, when he (the appeliant)

2id

=t

&]

o
¥

im thzi he was going "on a move® at the home of the

ceased. Hs refuscd an invitaiiocon to go with the appellant.

d

t7]

1

Then, on the 10th October, 1987 about 7.30 - §.00 p.m. ths
appellant visited his house and ©old him that he had "made ihe
move abt the deceas2ed home' showsd him 2 "hand gun” which ase had

natchet for him.

qun, tas witpess Vassell alsc statod that he asked the appellant
if he "really killed the deceased” wheresupon the appellant after
if and but” uold him that he (the appellant) did not rcally
g2 o kill. Theraafoer, the appsllant admittod his reolz in the
killing of the deceased, which is disclesed in the following

e2xtract from the transcript:
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daship:

Lordsnip;

Lordships

o
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Lordship:

Sykes:

Lordship:

Yas, sir, and 'P' was cutsido
watching. &Aftsr him zell nc
that now, nmo ask him say, ‘Why
you Kill him?'

You agxed him what?

Me ask

)

him 'Why yeou kill him'?
Yos

Eim say him have someihing whay
i:,.z.?ﬁ Wa!ut— -

Yes?

And him never yeally t2ll me

what him did wan%.
So aftsxr nim say this Zc you now,
you say anything c¢lsc o him?

Yes, m2 ask him say ‘What'?

You have to speak loudsr.

Me ask him say whey him did want?

nNE BnSWRYT
did answer after that and
say him want the gun. Him
if him never kill Mas Mall,
might be him would ah dead or

Him say +0

£i dzad.

me say, ‘Cld boy har

0ld boy karé fi dead? .
Cld boy hard f£i dead.
Yas?

Did he =ay anything
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ance 1f accepisd by the jury was claarly such
upes which hey could properly convice: the appellanc.

During vhe courss of the argument before us, two passages
in the summing uUp which we will mention hereafier were pointed
sut and formed the basis for the complaint of Mr. Cruickshank
that the appeal ought o be allowed.
in ¢rder to understand the significance of the dirsciion
given by the learnsd zrial judgs in these two passages, Lhs

ontant of & caution statsment glven by a co-accused

Parvie Whine cugh: to be disclossd. Thg statement in so far

fA3]
n

18 TEIAVALD SLarss:

“Eim say him haffi go

vake oo
Moy Mel. HMe vell him say it can take off.
M: say we haffi <hink of a way how f£fi Qo
dat,

Me tell him say him haffi
4o éar wi itho
]

the move & Ma Mel, Him take
né ask me 1f me nah come too; me tell
1im say mz auh debh pon tha mova. s

ive nim & spljff and him leave. HMi baby
other come s=2e me and him a talk and
25K me whay ms amd im 2 talk say. Me
tzll hay say a one spliff him come bag me.
L pur whe hatchsee in 5 one blusz and red
bag.
soout $:30, when him coms back in a ths

nim coms chack mo up & Miss Wilhol,
wasch McGyver. Mo beg kim a
;G igarshis and him give me
wIspeY 1o mE same Lime
say ham buss ithe move. Me ask him whcy
rim gzt zad him say him get fhs gun and
three bundred dollars, and say him get
spara shot too. M2 ask whey iz gun dsh,
him say it down & Johpn vard. Me ask him
wiey the n hei deh and him zay 1t
ard. He go down s John
ing the hatchet in a Lorls
a

0

H

SLaveman

m
ﬁ

HER v containad material highly preijuaicial to the
sppellant, a3 it clearly amcunted to an admission by him, as

L0 the commission of the offence.



The principle that an gxtira-sudicial statement made

by ono accusad is nou gvidoncs in the casc agains

"
[

(=)

co-accusad

iz se will esvablizhed thav thore is no need to refer to any

.

auiinoritics Lo suppeort ii. That zhais principls was apparently

che knowledge of the laarncd teial judgs, is disc

losed in

ury at page 345:

Wow, whaLevar ons accusaed 8&YS 1in & STarsmaat,
cannen be used as ovidencs agmmn”” tha other
cscoused.  You use rhar sutarcment of an
aocusad pur<sly in considaring tnE statement
sgainsy him; and so the styatemoent as givan
Sy Prrvis White as led by the prosascution,
1Lons foy you o say how you viow that siave-
mEnt and what is conbzinsd in 1% in respoch

b

in 2 menney contYary 20 ihe above baszgage, when h

Lela

whay could use wie content of the caulion Statement o

which formed the basis for thc appallant's complaint.

Goaling wiih the cvidenca of Joan Le :gister whom b

e trzar as & witness Whe had an ilpuorest ro serv

fol e [
hat goos along to support the
Jehn Lagistar, if Yyou accept

L=

fing

N, ﬁﬁd that is containcd in his sratro-

cf what “he zccuscd

Yyou LR 108D
i s

o n
L]

- % - - + iy -
ig Wnite montionsd in hi

1

Egburt White wmol

104 by the prosccurion to

1g alleged te have szad,

k=

1f you accapt it, thac the
rad 1n fact loaned

a

S 2,
h2 wanted it and Egbert Whiite

sic) is 2videncs in this case,
14, from an indepandent

¢ man Pervis Whiza. You do not
i irng what 1s the aovidonces

ury

them that



told

the

In rospsct to the witness Howard Vasssll Lhis is what

Ly

-0

1d him for the hatchet, and you have
svidence of Detective Benneth who

d yeou that hs found the hatcheat in
toilst of John Legister. Hars is
evidencz, if you accspt ii zhaw may go
along Zo suppor: ths evidence of

John Lzgister who is a person tha:t you

must examine carefully, but whoss
svidences, i1f you acecept it, you may use
1t in coming wo your fimal vordict.®

v 'U

m pd ‘f, e

&
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o
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K1y

but you can lecok elsewhers alse if

you wish 1o so= suppo;L, if you accept
iz, for tihe 2vidence of Howard Vassall,
bacause in the statsment that ths
prosacuticon sald Pervis White gave to
whe police, this is svidance, thsre 1s
% slatement there, that i1f you accep:
#t, it may well ge toward supporting
witat Heoward Vasscll has said, and this
15 how you examine the svidence wo say
whzther you find ths tying up as far
25 the prosscurion is projscting the
case Lo yeu. In any event as I uteld
you buzfere, you have o =xamine the
evidence of cach accussd man ssparately
i coming to your final verdici, bus
in sxamining the svidsncs cf zhe
witnesses for tha presscutnion, you

may lock tc sec whether or not thare
is suppert in the shataments of the
accused LOWArLS supporting whzi the
prosecution witnsssoes have said.
Zocause in the statament of Porvi
thite, Pervis White told you whats
"Maz Mel near a litils sound, gat up,
fire a shot and we run.' Aand then
Egbere Whiio said o hiT; *You sed
‘Mza Mel have gun, and than him say,

we have to go rsk the gun off a Maa
Mal, Mo say we havae £1 chink about

a way zo do that., Mg Lell hin say it
npard fi ek it off. Ma toll ﬁjm W
nave to find 2 way to do i withousn
"llimg“ End that was the shavemeni
of Pervis White that Howard Vassoll
veld  you that Egbort Whnite teold him:
‘Thar him navey *&ally ge £i kill.®

He asked him why he killad him, and

a2 said he had someihing he wantad,
the gun. Ho told you that Egbert White
sald to him, that if ne did not kill
Mag Mel, ‘i1t might be that he and

Jehn would bz a2 dead; and *hs old boy
nard £i dead,’

it

o

=]
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In these two passages, thg lsarped trial judge fell incg
@rror as he indicated unceguivecally to ¢he jury that ©he caution
statement given by the co-accused Pervis White, could be usad in
getermining the truth of the two preoszcution witnesses who wors
the two mos= imperiant witnesses for the Crown. iIn our view, this

Wais a mest sorious misdirection, which lzft us with no cpiiona but

zo allow the appeal and guash :tho conviction,

fune

HH

Mr. Hugh Wildman for the Crown though concading Lhat

=

3

icarned trizl judge was in orror howover argusd vory strongly
that in the intcrest of justice, the Cour: should by virrus of
szerion 14 (i) of the Judicature (Lppellate Jurisdictien) Act
apply zhe proviso, and dismiss tho appeal. ¢ mainiainced that

when the evidence contained in the caution statemont of

Pervis White, wasg removed from iths casc against the appellant.
there was scill a strong case existing in the eovidance of whe
other witnessazs upen which, the jury could properly have convicood,
+% support of this submission, he relizd on the fellowing dicta of

Mastill, L.J. in zhe case of John Stewart v. R. [196¢! 8§23 Cr.

ful working guide is to loock ar
ity of the ovidencs, and then

-

consider wheather, afier substracrzing che
avidencs of the impugned witnsss therg
would be sufficient lefr to make the Jury
sur2 that the defendant was guilny.”

Triis submission, howsver, presupposes that that sort of mathenatical

O3]

ubtraction could be successfully accomplished in the circumsiances

of this case. In our view that is not a possibility. The

dirzctions sought to fuss the content of the caution stetenment it
the testimony of Legister and Vassszll, and consequently wo would be

unable to com2 to ths conclusion that the jury would not have beon
influgnced by the contont of ths statement in determining whoecheor
0 accepi the evidance of those two witnesses. In those clroum-

stances, it would be wrong to apply the provise as raguastot by
54 P

s
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Mr. Wildman.

For the

i

e reasons we came toe the conclusion, that
in zho intervest of justice a

a new trial cught o
accordingly madse that order,



