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The applicant was convicted on 9th November, 19%90 before
keid, J (&C.) and a jury on all three counts in an indictment
which charged him with obtaining $377,G00 by'false pratences in
count one, and falsification of accounts in counts twe ané three.
His application for leave to appeal refused by & single judge,
was pursued before us and on the 15th instant was also refused.
We promised then to record our reasons and in conforming with
that promise these are they.

The applicant was the Operations Manager of the branch
of the National Commercial Bank situate at Duke Street in
Kingston., As such, he was in ch rge of, and had overall
responsibility for the operations of the bank. In addition to
"over the counter® transactions, the bank also coaducted
transactions on a facility called a telegrapnic transfer. By
this means one bank (the remitting bank) would authorise another
to pay a named person a stated sum of meney. The named person

would attend the authorised bank with acceptable identification,



viz. a passport or ériver’'s licence and the credit voucher from
the remitting bank, and on the authorised bank being satisfied
that the transacticn was in order, the amount specified would be
paid over to the named Person. This was an establised system,
To facilitate this transaction the remitting bank would send a
ceéed message to the authorised bank. Select competent officers
would dGecode the message and prepare a debit voucher, called
inter Jamaica debit voucher. The decoded message would then be
filed in a register called the Cable Register and the vouchers
would be separately filed. &s a further sareguard,; the remitting
bank would send a letter confirming the transaction and if for
any reason confirmation was not speedily forthcoming, the
authorised bank would request it.

The authorised bank would at the end of the day record
in & Journal, the inter-bank transactions, and transmit them with
the supporting vouchers to_the Head Office where.they would be
checked and micro-filmed. The documents would then be returned
to the branch the following day and there, they would be checked
by the operations manager, appropriate notations made and they
would be filed away. The transmission to and recelipt from Head
Cffice would be personally controlled by the operations manager

who held the key to the despatch bag.

5

On the 5th May, 1955 the Harbour Street Branch of tational

P

Commercial Bank received an inter-bank telegraphic transfer from
the Brown's Town branch authorising the payment of $377,00( to

dne Junicr Harvey. Mr. Harvey in due course came to the bank

that day and produced his identification and sought payment., His
credentials accepted, the officers, Mrg. Williams and Miss Greaves,
who attended to him offered to Day him by chegue or part cash and
part cheque in keeping wiih the system. He refused to consider

any alternative to cash payment. His adamant posture was referred



-
-

to the applicant who responded “"The man want cash, let him

have it." He was accommodated. A transaction of thiis magnitude
was remembered by the staff both for ics size and the unusual
manner of payment. The documentation to complete the trans-
action was to all intents and purposes ccmpleted.

On the 1I3th June, it was discovered that the transaction
of the 5th was not genuine. There hagd beeﬁ nG reguisition by
the Ercwn's Town Branch to the Duke sStreet Branch for the payment
of the sum of $377,000. 2 checx at the Duke Street Branch
showed a page missing from the Cable Register, This page had
contained the cable purpertedly sent by the Brown's Town Branch
on 3th May, 1%&3. Missing alsc from the records of the bank
was the debit voucher of the transaction,

The Crown relied on circumstantial evidence and cn the
evidence cantained in the dééositidﬁ éf é;ﬁigén”Léwrence; a
cousinm;fmthe épplicant who left Jamaica after the preliminary
examination. The evidence contained in the deposition told of

2 telephone conversation between the witness and the applicant

followed by a visit to the witness in Hanover from the applicant

o

who then barsd a plot by which the witness would obrain a vast

1,
£1

1]

bank. The details would be engineerad by the

P

sum from
applicant. Yhe witness refused to co-operate but assisted in
bringing Juniocr Harvey and the applicant together and he loaned
Junior Harvey his motor car to enable him te travel from Hanover

to Kingston on Sth May. 1988 to carry cur the fraud. The plot
involved a report being made to the police of the loss of

Harvey's driver's licencs. About two wasks after the 5th May,

1888, the applicant visited the witness at work at Tamarind Lodge, and
in his presence and in the presence of Harvey the applicant

said that the police were making enguiries into “he missing ncney

and instructed Harvey to say, if questioned, that he knew nothing



of

the transaction and was ot the person involved,

The applicant in an wisworn statement denied involve-

ment in any plot to defraud the bank. Hz said he Was on bail

pri

¢r to trial and he Went abproad and retuned £o answer the

s

charges. He offered to 28818t in the invescigations into the

fraviéulent transacticns. He hagd Lgen an enployze of the bank

for seventeen Y-2&s and had riszn thiouoh L ranks,

learnad trial judge cught net o have allowsed the dep

Carleon Lawrencs Lo be adduced in evidancz,  He CErVes Ly

Moo Frankson for the applicant submitted that the

the grouads of appeal filed on twe bLasic poinisg ;-

{a) The Statutory reguiremenis of
section 34 of the Justices cf
the Peace Jurisdiction sct were
not satisficd: alternatively

(b} If the provisions of the section
were satisfied the learnced crial
judge ought Lo have exXxercilsed
his discretion o exciude the
admission in evidence of the
deposition of Lawrence on the
basis that it was manifestly
Prejudicial to the applicant’s
Casc and the prejudicial effect
cutweighed the probative value.,®

secticon 34 of the Justices of the Peace Jurisdiction

Act provides:-

"In oall cases where Hny persocn shall

r be gat before any
Justice or Justices charged with any
indictable offence committed within
this i1sland, or wheihor such person
appear voluntacsily upon SUMGCRS , or
have been apprehended With or without
WELELZEDU, Or be in custcdy for thoe
SdI, &r any othsr offence, such
Justice org Justices,; before he or they
shall commit such accusad person to
prison for trial, or vefore he or they
shall admit him te bai ¢ Shall, in the
presance of such accused person who
snall be at libervy to put Jquestions
Lo any witness produced against him,
take the statencnt taccording Lo
Forn {1$) in the Schadule)} on ocath or
affirmation of those wio shall know
the facts and circumsiances cof the

of



—,

_:.)—
case, and shall put ths same intc
writing; and such depositions
shall be y=zad over to, and signsd
respactively by, the witna2sses who
shall havé been s0 gxamined, and
shall be signad also by the Justice
ox Justices taking the same; and the
Justice 9r JustTiCes hefors whom any
such witness shall appear to be
examined as aforesaid shall, beifoxe
such witnzsg 1s ¢xamined, adminiscar
o such witnegs Lhe usual cath or
affirmation, which such Justico or
Justices shall have full power and
authority to doy and if upon tiec
rrial of the persen so accused as
first aforesaid, it shall ke proved
by the oath or affirmation cf any
credible witness that any perscon
whose deposition shdll have been
taken as aforesald is dead, or so
ill as not to be abla vo travel,
cxr 1s absent from this Island or
is not of competent understandaing
tc give evidence by reason of his
being insane, and if alse it be
proved that such deposition was
taken 1ln the presence of the
persen so accused, and that he, or
his counsel or sclicitor had a full
cppertunity of cross-examining ithe
witness, then, i1f such depoésition
purport ‘to be signed by ths Justice
by or before whom the same purports
to have been taken, it shall be
lawful to read such deposition as
evidence in such prosgcution,; with-
out further proof therzcf,; unless
it shall be proved that such
deposition was not, in fact signed
by the Justiice purporiing Lo sign
the sams:

Provided,; that no depoesiticn of &

person absoent from the Island ov

insanz shall be read in evidencs

under the powars of this secticn,

save with the consent of the court

before which the trial takes place.”
The evidence led by the prosecution was that of Miss Grace Henry,
the Clerk of the Courts at Subton Street, at the time the
witness degposed. She testified to the recoxding of the evidence
by the R@sident Magistrate and the invelvement of counsel for
the defence in the cross—examination of the witness. The othexr

witness in this exercise was Hubert Lawrence, the brother of the

witness Carlton Lawrence. He told of ceonveying Iiis brether



-G~
from home to the Sangster international Airport. His brother
he said had an airline ticket to go abroad. His brother left him
and was processed at the airline counter. He then saw him go
téwards the section where immigration officers process passengers
before they board their fliéhts. He has not seen nor heard from
the witness since.

The learned trial judge correctly held that this
evidence satisfiad the requirements of the act and we find no
merit in this ground.

it was submitted on behalf of the applicant that although
the learned trial judge ruled that the requirements of the act
had been satisfied, he ought to have excluded it. Reliance was

placed on R. v. Donzald White 24 W.I.R page 305. This case was

authority for the proposition that where the deposition of the
absent witness was the only evidence which sought to link the
applicant with the crime, the trial judge ought not to® allow

it to be put before the Jury. This case was decided in 1575.
Since that date there have been a number of cases in which
witnesses for the prosecution have either been killed or have left
the island to reside abroad or have been scared away so0 that

they fail to appear to testify. Having regard to the clear
wording of section 34 of the Justices of the Peace Jurisdiction
Act (supra) Donald White’s case has been of doubtful authority @;;”"

and in R. v. Scott and Walters (1982) S.C.C.A 153-154/1980 L

Donald White was distinguished and has not since then been followed.
Carberry, J.&., in a well reasone&‘judgment gave the historical
development of the law and spezking for the court held that the
trial judge had a discretion to admit the deposition of a witness

in these cases, in evidence. At page 55 of the judgment in deal-
ing with section 34 of the Justices of the Pezce Jurisdiction

Act Carberry, J.2., said:-
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"The section in our Judgment makes
the depositions of witnesses who

have died or are too ill to travel

to court admissible without the
consent of the judge, whereas his
consent is needed when it is a case
of the witness being absent from

the island, or affected by insanity.
In the former case the Crown need
only tender the deposition, and the
onus of successfully appealing to

the judge to exercise his residual
discretion to exclude it, lies on

the accused and his counsel. It is
for the defence to establish the
facts or factors that make it unfair
for that evidence te be admitted, and
to persuade the judge to exclude it, .
On the other kand, in the two latter
cases it will be for the prosecution
undexr the statute to secure the )
judge’s consent to the admission of
the deposition, and there will be
therefore an onus on them to secure
that consent. The application of

the residual discretion of the

trial judge will apply to all cases,
but there will be important .
differences in the onus of pbroof

and in its application depending

upon which particular cause for
admitting the deposition is being
advanced, "

The learned trial judge had a discretion to admit or exclude
the deposition evidence. Having heard the evidence and
submissions he exercised his discretion to admit it.

This court will only interfere with the exercise of
the trial judge’s discretion if it is shown that the discretion;
was wrongly exercised. We find that the learned trial judge
discretion was properly exercised.

The Crown's case did not depend entirely on the
evidence contained in the deposition. There was evidénce of
other circumstances from which inferences could be drawn
adverse to the applicant:~

“(a) The applicant was responsiblé
for despatch to Head Office of
the vouchers, etc of telegraphic
transfer transactions. he

alone controlled the key to the
container.



{r) He received from head Office
the ceontainer with the documents
after they had been procassed
there.

{c} He was reguired to, and did, in
fact, check them off Lo see that
the returns were in crder.

{d} He noted that Head Offics
indicated that the wvoucher
supporting the transaction had
not been received.

(e} EHe did absolutely nothing about
it. He ¢idé not seek teo
institute a search for it. He
asked no one about ib. He did
not contact Drown's Town Branch
for confirmation of the trans-
action. He was entirely in-
active, It wasg his responsi-
bility to see to the early
resolution of the subkject of
the missing vouchar but he
failed to act.

{f) Above all, he knew that large
amounts were not paid in cash
but by draft. Yet, when he
was contacted by Mrs. Williams
and Miss Greaves about the
customer's insistence on receiv-
ing cash, he did nct secik to
observe the bank's pclicy and
attempt to persuade Junior Harvey
to accept a draft in payment.
He promptly instructed the unheard
of coursz "The man wants cash,
givge him cash.®

(g} He had zccess to the recoxrds
of the bank and the absence cf
the page of the Cable Register
and the Inter Jamaica depit
voucher coupled with the manner
in which he dealt wiith the
returns from Head Office
incdicating that the voucher was
missing suppert inferences
adverse to him.”

The learned trial judgs cannot be faulted for admitting
in evidence the depositicn of the absent witness. In his charge
to the jury he carefully and at some length pointed out the
weaknesses inherent in the deposition evidence. He gave

adequate directions on acccmplice evidence and circumstantial



evidence.,

We examined the record with care and listened with

interest to the submissions of counsel for the applicant but
wWe were not persuaded that there is merit in +this application.-



