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IN THE COURT OF APPEAL
I S KINGSTON "

SUPREME COURT CRIMINAL APPEAL NO, 64/78 JAMAICA

BEFORE: THE HON, PRESIDENT
THE HON, MR. JUSTICE MELVILLE, J.A.
THE HON. MR JUSTICE ROWE, J.A. (Ag.)

REGINA

VS-A‘

ERIC MESQUITA

‘Mr. Frank Phipps QeCay and Miss Kav Bennett’
for the applicant,

Fr. Oayle Nelson for the Crowne.

. November 9, 1979

Th§s is an,applicgtion‘for,leave tc appeal from
convictions in the High:dgur;‘hiQision‘5f'££efduﬁ,Cﬁuni;iﬁresided
over by Theobalds? J. sitting without é jury, whereby the applicant
was found guilty on two counts of illegal possession of ajfirearm
and sentenced to mandatory life imprisonment, on one count for
robbery with aggravation and sentenced to seven years imprisonment
withihardflaﬁpur‘and on one count for wounding with intent to do
gnev;qu§ubod;1ywharm gnd sentenced to four years imprisonment at
hard labqur,k

At the trizl tﬁénaé; w;f§‘£naicted, the applicant and
aﬁBfﬂéfdb§'£Héﬁééﬁe‘éf”Aﬁthony Meéquita: No admissible evidence was
led by the Crowﬂifotindiéate Qﬁéfherrtﬂé tﬁo“ac¢used:w§re ﬁlbod
relafi&e; and the; denied knéﬁiné’eaéﬁ oﬁhér’5é£§fe ﬁhe‘aéy‘§£ the

robbery. The issues as to whether there was a rabbery, as to

a shot gun was produced and as to whether Mr, Chin was wounded were
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never disputed., Indeed fhe two accused men admitted their presence
at the scene of the crimes but denied taking any part in the criminal
activities.

It was the Crown's cage that Mr, Chin with his wife
had journeyed from Kingston to Ocho Rios taking with them $28,000
in a paper bag for the purpose of purchasing land in the Ocho Rios
to St. Ann's Bay area which was to be shown to them by Anthony
Mesquita whom they had met before and who was acting as their agent
in Qcho Rios. On the direction of Anthony Mesquita, Mr. Chin drove
to the Hilton Hotel and there Mr, Chin was introduced to one
"Johnnie" who Joined them. Anthony Mesguita as well as Johnnie
directed Mr., Chin tc drive into a subsidiary road then up a hill and
at a lonely spot the car was brought to a stop., Mr. Chin alighted
from the car and was inspecting the area when a black Corsair motor
car drove up and the occupant who turned out to be the applicant,
was introduced by Anthony Mesquita to Mr. Chin in the terms'"Meet a
friend of mine", Johnnie went to the trunk of the Corsair, flung
it open, confronted Mrs. Chin with a double barrel shot gun, and
issued the command, "Stick them up", Mr. Chin drew his revolver,
whereupon Johnnie threw down the shot gun and grappled with
Mr, Chin. These two men were wrestling for the revolver when the
applicant took up the shot gun and said, "Mek a shoot him, mek a
shoot him." He then proceeded to hit Mr. Chin several blows in his
head with the stock of the shot gun. Mr, Chin released his hold on
his revolver but not before Johnnie had bitten him in his chest, The
applicant pointed the shot gun at Mr. Chin while Johnnie had the

revolver and they both demanded his car keys.
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Mr, Chin was ordered to open the trunk df his ¢ar and
Johnnie removed the bag with tﬁe $28,000, He then deflated the car
tyres and both he and the applicant ran to the qusair, fhrew the

shot gun and the bag of money therein and the applidant drove the

i

Corsair away. Anthony Mesquita took no physical part in ihe robbery
and when he was asked by Mrs. Chin to help her husband he said he

was fearful that the robbers would shoot him,.

It'ﬁas suggested to Mre and Mrs. Chin during cross-
examination that their real mission to the North (Coast on
October 12, 1977, was to purchase United States dollars on the

black~market, The Chins stoutly denied the suggestions. Suffice
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it to say thaf théir evidence’on this aspecf of the case did not
carry the ring of truth,

At theygnd of the Crown's case Cousel for both accused
ﬁade submissions that there was no case for éiﬁher accused to
answer, 1In ruling on thesefsubmissions, Theotélds,'a. saidsm

“"A pno sase submission having been made
it is for the party making the submission
to satisfy me that the (rown witnesses have
beer sc discredited or ire so manifestly
unrellable as to make is unsafe for this
tribunal to call upon them to answer., One
has to consider the evidence of Insps
Campbell as to what w=s told him by the
accusel man, Anthony Megjuita. That in my
view, i{s one of the fagtors which put
Anthony so much into he picture as to require
that the no case subtssicn be rejected,
There iz also an aburlance of evidence in
relation to Eric Mesui®w o the part that
he is aileped to hare PaYed OX =5 ooone,

. - o o case submission"Z*
It is my view thib 2 ﬁpheld T call upon

i ape ot o iy o n
the acoused to anyier the charges against them.

‘ e
The applicant made an unsword statement in his defenc

g was
to the effect that he is a Wrobot eperator! and on that day he

s know
driving the car of his friend when a perscn whom he did not

. i fered
before (but whom he referral to in his statement as Johnnie) offe
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him a lucrative fare of $10,00 tc take him from St. Ann's Bay tcoc

the Hilton Hotel., He did this and in continuation of the same

journey he drove this man to the place on the "dirt road" where
Mr. Chin's car was parked. Johnnie had a discussion with Mr. Chin

and soon he saw Mr., Chin with a revolver in his hand wrestling with

Johnnie. Mr. Chin was disarmed and then J:hnnic took a paper bag

from the trunk of Mr. Chin's car. The applicant said that he could

not leave the scene during the coursec of the struggle as Johnnie

had removed the ignition key for the Corsair., He was just standing

there dumbfounded not knowing what to do. It was Johnnie, who armed

with the revolver, ordered him to drive away from the scene and at

one stage threatened to shoot him. The applicant denied taking any

part in the robbery of Mr. Chin and denied having unlicensed fire-

arms in his possession.

Anthony Mesquita gave an unsworn statement denying any

complicity in the robbery., He was acquitted., In his reasons for

the acquittal the learned trial judpge said:-~

"4t the time that I over-ruled the no=-case
submigsion I was mindful of this statement

and T bore it in mind. It secws to me that
that statement provided evidence of suspicious
circumstances which entitled the Court to over-
rule the no-casec submission at the time, I felt
that coupled with the other evidence given by
Eghert Chin and Beverly Chin it was in my view

that there was a case for Anthony Mesquita to
answer.

seesevssensnssssessss Bxamining the evidence
adduced in this Court in great detail, I come to

a conclusion that where there is evidence of
suspicious circumstances and it does not go beyond
that, it would be unsafe to convict Anthony
Mesquita on any of the remaining four counts that
I outlined earlier on: possession of firearm,
robbery with aggravation, wounding with intent and
illegal possession of a Harrington and Richardson
revolver. There is not one iota of evidence
adduced in the Court to satisfy any of those four
remaining counts. As I ©aid earlier on, there was
an abundance of evidence of suspicious circumstances

but the Crown's case in my view does not go beyond
that.........."
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Mr. Phipps argued twc grounds of appeal. The first

ground was to this effect:~

"The Learned Trial Judge misdirected himself

on the onus of proof when at the end of the

Crownts case he ruled that 2 no case submission
had failed because the Defendant had not dischargsgd
the onus of establishing that "the Crown witnesses
had been so discredited or are so manifestly

unreliable as to make it unsafe for thils tribunal
to call upon them to answer,"

He submitted that the learned trial judge applied the wrong test as
to the onus of proof in relation to both accused when he came to
consider whether the Crown had made out a prima facie case on which

to call upon the applicant to answer. The wrong test he said was

used as the learned trial judge thought it was for the accused person
making the submission to satisfy him that the witnesses were so
discreaited or were so manifestly unreliable as to make 1t unsafe
for the tribunal to call upon him to answer,

Up to the end of the case for the prosecuticn an
accused person has no opportunity whatever to adduce evidence on
his own behalf to contradict the evidence callcd for the prosecution.
All Counsel for the defence would have had opportunity to have done
up to that stage, would have been to cross~examine the prosecution
witnesses and to make suggestions to thems Any submission in law
which defence Counsel made to the trial judge at the close of the
prosecutiont's case, could only be intended to assist the judge to
make a proper determination as to whether the Crown had discharged
the burden of placing before the Court a prima facie case, When
such a no case submission was being made to a trial Jjudge there
could be no question of an onus or burden on the defence to satisfy
the trial judge on any aspect of the case. Therefore if this first

sentence of the learned trial judge's ruling had stood alone it would

e S e O

N B L
USRS




~6t—
be a clear misdirection on the onus of proof. But it did not stand
alone. Three sentences later the lzarned trial judge said:~

"There is also an abundance of evidence in
relation to Zric Mesquita and the part he
is alleged to have played on the scene,M

It seems clear that what the learned triai judge had in mind was that
there being this abundance of evidence against the applicant, for the
defence to succeed on a no case submission, defence counsel would

have to persuade him by argument that the prosecution witnesses were
not credible, He found the evidence abundant and credible and the
valiant efforts of defence counsel on the no case submission
ineffective and non~-persuasive,

At the end of the case, in his final summation, the learned
trial judge correctly stated the burden of proof and reminded himself
that "the burden of proof rests at a1l times on the crown and never
shifts." It is our view that when the passage giving the learned
trial judge's reasons for rejecting the no case submission in
relation to the applicant is read as 2 wihole Shere was no mis-
direction as to the burden of proof.

In ©Ssence, a po case submissior ls an invitation to

\
the trial judge to make a provisional evaluation of the evidence
adduced by the prosecution and to rule in favour of the defence if
on that evaluation, the prosecution has not made out a prima facie
case, A ruling at that stage that there is a case to answer does
not lead inexorably to conviction should the accused decline to
give any evidential expianation., As Lord Parker said in the oft

cited Practice Note of 1962, 1 All E.R. L448:-
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"If, however, n submission is made that
there is no case to answer, the decision
should depend not so much on whether the
adjudicating tribunal (if compelled to do
so) would at that stage convict or acquit
but on whether the evidence is such that a
reasonable tribunal might convict.¥

Therefore whether the trial is by judge alone or by jﬁdge and jury

if the Judge proposes to rule that therc is =z cuse to answer it is

undesirable that he should make any comment whatever on the evidence
or on the credibility of witnesses when for all he knows the
defence may tender evidence which compels him to form a different

opinion of the evidence for the prosecuticn, This was the point

being made by Roskill, L.J, in Re v, Falconer-Atlee (1974) 58 Cr.

App. Re 348 at 356 when he said:-

WAt the end of Counselts submission, the

learned judge turned to the jury who were

gtill there, having listened to all this.

Ee told them in an address extending over

four pages of transcript why it was that

he was leaving the cese against the appellant

to them. With great respect, that was unwise,

to say the least, in the circumstances, because

it involved expressing, however tentatively, a

view cn the facts which i1t would have been much

Yetter not to do.,  If he was going to leave the
- case to the jury, bhe should have left it saying

nc more than that there was evidence to go to

the jury and it was for them to say whether or

not the appellant should be convicted."

The second ground of appeal argued by Mr. Phipps was ‘

that the learned trial judge misdirected himself when he rejected 5

a no case submission made on behalf of the applicant and he

submitted that at tﬁe end ofithm Crown's case the learned trial

judge made his ruling based upon suspiulcn rather than on cogent
eyidence. Mr. Phipps argued thét it ie apparenﬁyfrom what the
%kial judge said when he was dischoarging Anthony Mesquita, that
at the time when the trial judge celled upon that accused to answer o

. V.
there was not an iota of evidencse against hilw but only a mountain [
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of suspiéiaus circumstances and if the judge could apply a
}

]
completely wrong test as to what amounted to a prima facie case in ~
ij ) et
/

f~\'respect of one accused, he must have had precisely the same state
\\ . ,‘// ’.“‘

of mind jin relation to the other accused., attractive as this’
. . . , . .

argument is, it lacks substance having regard to the evidence in
/
i

. . . .
this particular case. On the Crown's case it was the applicant who
/

drové the Corsair motor car to the lonely place where Mr, Chin was

!
/

payked. The applicant was the only occupant of the Corsair and it

/

. wés from the trunk of the Corsair that the shot gun was produced.
) It was the applicant who threatened to shoot; it was the applicant |
who delivered the blows to the head of Mr. Chin while that gentle-

: : : |
man wrestled with Johnnie and 1t was the applicant who drove away
the Corsair taking along Mr. Chin's bag of money, the shot gun and
the revolver. On this evidence the applicant was a principal '
participant. The trial judge did warn himself to treat the cases i

<~ﬂ*"against each applicant separately, and there is nothing in his

ruling in relation to Anthony Mesnpuita which having regard to the !

‘ \_

array of facts implicating Eric Mesquite necessarily taints his |
approach to\thg case‘against this applicant.

At thé Qéry'endnpf his summation the trial judge did
say that the effeét of the unswcrn statement of the applicant was

. ‘
(W/%o strengthen the case for the prosecution. Mr. Phipps urged us

to say that the state of the Judge's mind at the close of the
prosecution in relation to the spplicant, could be, that the

applicant could be called upon although only suspicious circumstances k
were shown to exist in relation tc him and that the applicant's k 3

conviction followed only secause the judre consliuded that the
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Gphpedcantts statemsnt had strongthened viie CJrovnts case. It

patent from the judgeis samuzation +that he did nce approzcihh the

spplicant s conviction in vha', manazr. s 160 of the record,
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the trial judge coumorcte
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prosecutior witnesses Lo aave bLeen porpsomal

and found as a fest tnat chos: witiaosses sprte fruwonfolly as to

those events. We arc ol %

che view thays vho bl

justified 1n makiug

comencs whickh o
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oi She applicaai’'s defepce.

The application s e usd
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cuwnTiet:

and

sentences are Aadlirmed.
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