BRYOREY The Hom, Mr., Justice Muffus (President)
The Hon. My, Justice Henriques
The Hon, ¥Mr. Justice ¥Waddington.

Be X BRLIC MURPHY

Mre Fo Phippe appeared for the Crown,
Hr. Pudley Thompson, Q.C., appeared for the appellant,

18 A 1965
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This 1s sn appliontion to the Court for leave to
appeal against the conviction in the Cireuit Court for 5t, Anmm,
of the applidant on en indictment containing two counts, the
firat count charging him with embesszlement of the sum of
#£89s 12/« which was alleged to have been received by him for
snd on bekalf of Hartin's Tours Ltd., with whom he was working
a8 & clerk or esrvanty and the secont count charging him with
falsification of mocounts in that he, the applicent, hed
omitted to enter in certain records of the company, the sum
of 289, 12/« whioh had been received by him for and on behslf
of Hartin's Tours Ltd. from one Stanhépe Joel.

Compleint is taken of certesin directions given by the
lonrued Trial Judge in the course of his directions to the jury
and in particular, those diresctions given by him when the
Foremsn of the jury returned to the Court after s short retive-
ment and asked for further informstion on the evidence. The
focte, briefly, are as follows:

The upp&&éunt was employed as a cashier to Martin's
Tours Ltd, at the relevant time in 1963, Nartin's Tours Ltd
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maintained a branch office at Ocho Riss in %t. Ann, and Martin's
Tours were agents for Herts Rent-/-~Car Company. ine Mz, Stanhope
Joely, a visitor to Jamaics, through his agent in Juwaice,

Ian Pringle of the firm of Lord Ronsld Grahsm & Co, Lid had
arranged for the hire of a motor car during 1963. Pringle

pald in a chegue for One Hundred Pounde at the Ocho Rios branch
of Martin's Tours, This cheque for a hundred pounds was
received by a Mrs, Chung working in that office, to whom fell
the duty of looking after the Herts Rent-A«Car truna#ctiana.
Mrs., Chung issued a cash receipt for £89. 12/« "deposit on
rental of a motor ear,"

Krses Chung, in her evidence, stated that she handed
the cheque for one hundred pounds to the applicant, together
with a duplicate of the ¢eamsh receipt on a yellow form, with
instruotions that he enter 289§ 12/= to the proper acoount for
the motor car transsctiion and that he retain the change of
£10, 8/« for Joel's mecount as it was anticipated that there
would be snother motor ¢ar hireage transaction by Joel shortly
after this ones Hrs, Chung despatohed, mocording to the
practice of the two firsa, a pink copy of the cash receipt
to the Herts RentwA«Cnp Cp: at their head office in Montego Bay,
and they in turng sent this pink cepy of the receipt to Martin's
Tours hend office in Kingston, so that the amount of £89, 12/=
oould be pald over by Hartin'e to Herts.

Hoartinte head office in Kingston 414 not receive any
notifieation from their Ocho Rios office of the receipt of the
£89. 12/~s This notification would have been conveyed to the
Kingston office of Hartin's, iz the form of a return which it
was the duty of the applicant to prepare and send to the Kingeton
office, togethsr with the yellow copy of the c¢cash receipt.

Krs, Chung, in her evidence, stated that she had given the
yellow copy of the receipt to the sapplicant.

The Bank of Novs Scotia in St. Ann's Bay, maintained
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and account for Martin's Tours lLimited and witnesses employed
st that bank identified the cheque for one huudfod pounds
which was given by Pringle to Mrs, Chungs ond avidence waw
given by the cashier from this Bank that he had aumhnd the
eheqﬁa for one hundred pounds end paid this sum of money ovey
to the applicant, £. B. Murphy, who had ondorsed the cheque
for Mnréin’u Tours Ltd. The cheque wam a orosssd-cheque and
normally one expects croassed~cheques to be passed through
an acoount at the bank, bhat in this case, the cashier astated,
there was sn arrengement with Kartin's Tdurn whereby croscede
cheques wonld de wauhéa ovar the counter by the bank, for
Martin'ae Tourﬁu |

hen the head office of Martin's Tours in Kingston
received information from the head office of Nerts in Montego Ray
that this smount « £89, 12/a, ﬁaa.bcnn received by the Ocho Ries
office but its recelpt was not refledted in their account from
the Ocho Riom office, they made euqauiries into the matter and
officials of the Kingrton office interviewed the spplicamt who
van summoned to Kingstom. The applicent in the course of that
interview, iaf&ruo&nﬁhn nffieimlu of Martin's Tours in Kingston
in effect that he was vwry‘bumy at Ooho Rios and he may have
recelived tha_yuliew form for the Joel transaction and if he had
reosived it he would have put the same in the vault whioch he was
in charge of as cashier, together with iho noney} and if the
woney had disappenred and 1f the yellow receipt had aleo dim-
aypymrwd, that'ha sccepted no liability for it as other persons
had sveess to the vault, He 414 not inform the officinls of
Hartin's Tours in Kingston whether or not he remembered this
particuler transaction and whether or not he had received the
yellow form for £89, 13/« from ¥rs, Chung, or the cheque for a
kundred pounds drawn by Isn Pringle,

Purther investigntions were made., The Polive were
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called in and the applicant wss errested and charged for the
offences for which he was tried at the Circuit Court., |Mra,
Chung gave evidence and she wme cross-exemined by the applicamt,
who was not represented by counsel, but he did not put to her
in eross-exemination that she wam not spenking the truth when
she testified that she had handed the cheque for one hundred
pounds to him together with the yellow copy of the cash receipt
for £89. 12/=-. 1In fact, it would appesr from her cross-
examination that he might hava been challenging the fast that he
had received the one hundéired pounds from her because he asked
this question:s |
Qe Mras Chung, onn you prove to the Court thnf the
cheque for oné hundred pounds had connection with
oar?
 As Yess I toldd you.
His naxt question wass

Qs Have you any Sangible evidence that you dld give
we that cheque?

Her answer was, "Tour signature ieg on 1t."

The applicent gave evidence on eanth, nnd for the firest
time in the course of the trial or inm the course of investigations
into the matter by Martin's, stated that he had received the
cheque for one hundyed poundm from Nrs, Chungs He then swore
that Mra, Chung bad asked him to cash thism cheque for one hundred
pounds out of what he oalled his "float account” which presumably,
wan an office imprest acconnt of cssh he was permitted to keep.

He maids X dietinetly remember cmshing a cheque from my "fleat"

for Mr. Stanhope Joel in the emount of £100 and I subsequently
canhed this cheque at the PBank of Novm fcotis in Ocho Rios and
returned the money to my "flosti™ and with regord to the ysllow
copy receipt whioh Mra, Chung swore she had handed to him, he

salid that he had not r@acivod it from Mrs. Chung and that as faor as
he knew the cheque for £100 and the receipt for £89., 12/«, for
which he wen shown the pink roceipt in King-ton at Martin's Tours
oftice, had no connection whatnoevery and in snower to the learned
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Judge he sald thiss “Mre, Chung anid che gave the yellow aopy
and the cheque for £100 to me and satd X ghould keep the shange,
but she never did, she only ssked me to cash the cheque., She
asked mo _t:o sach 1t for her, which I 4id, mni grve her the oash
for 1.

%ell, s the spplicant hed not crosswesxsmined Hrm, Chung
on this allegntivn vhich de was now for the first time malcing,
the lenrned trial judge resalled Yras, Chung end asked hey whether
she had regseived vash in the zum of £100 from the accused with
rospoct of the chegues She ma noe The applicsnt wgs then
invited by the judge to crospwexamine Mrs, Chung and he provesdsd
to 40 mo but he 414 mot in the course of his croms~examination
put to her a single guestlon in support of hie ntory, that he had
sashed the cheque for £100 for her and had given her one hundred
pounds cashs Jrgtead, he crosseexamined her with regard to the
change of £10, 8/#1 but ageing his guestiono appeared to bo very
ovasives He did not suggest to Mrs, Chung that she waa lying
when she stated that ahe had told hinm to keep the change of £10. 8/=s
Inntesd he msked her why hod she not mentioned to the Branoh |
Honager in Goho Rios that he had £10, 8/« in change.

The lesmrned judge, summing up to the jury, ssid this %o
thom when they cams back for further directionss

"  The acoeussd msuld he got this cheque for £100 from

fires Chung who soked bBiw t0 cash 16 for her. He snid

Be cashed the cheque for her, handed the omsh to her

and he pubsequently went to the PBank, got cash for this

oheaque and placed 1t dack in his Imprest Cuash frowm
vhore he had got the cooh he gave to Mro., Chungs As

I have said, you have heurd the svideunve in the cnse,

spd 4% 1o & matter for you to say vhat witness you

believe and what wvitness you disbeliove, and what
ressenable inferences you will draw, Xf you soeept
what the scoused told yow, thot imw, Mre, Chung ashed
him to change the cheque for £100 and he gave her the

cash for it and thot this woney was not for the scoount
of Martin's Tours sand since it is not accounted for
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acoording to the evidence, then perhaps it would seem

that Wys. Chung mieappropristed the money herself., If

you accept thet she did ao, then the acocused would not
be guilty, If you have a ressonable doubt, there ngain
he would not be guilty., Then you will mlso have to

ank yoursslwes if Mprs, Chung had misappropriated the

. monay would she have sent out the pink copy to Herts

Rent=-A~-Car in Montego Bay.”

Learned c¢ounsel for the applicent objkctna strongly to
the suggestion by the learned judge that it was being put forward
by the applicant in his defence that ¥Mrs, Chung may have miow
appropriated the money and he subgpitted that the affeet of thia
suggestion was to bias the jury ageinst the applicent, He urged
that no such inference should have besn drawn from the evidence as
s whole or from the allegntions made by the applicont =

(1) that if the money was misming from the esfe somebody
vust have taken this money, that is somebody connected
with the office; and

{2) thst he had cashed the cheque for Mrs. Chung end given
hor the sum of £100,

loarned sounsmel for the Crown, in reply, stated that the
only remsonable inference to be drewn from the sllegations which
hed been made by the aypliaaht woe that Mre., Chung must have miow
appropriated the money beosunse it wee belng put forward by the
defendant that he bad handed over the money to her and as learned
counzel for the Crown pointed out, Mrae. Chung baving stated ia her
evidenee that the money which she had received from Pringle was
for a specific traneasction, namely, for the rental of a motor car
for Stanhope Joel from the Herts Rentei«lar Cosy and am this
money had not been received by Herts Rentei«Car or by Martin'e
Tours in Kingaton, or the Bapk of Nova Seotie for Hartin's Tours
in Oocho Hios, the only possible inference remaining was that
Mrs, Chung herself muet have nipappropriated the money. It
seems to us thad this wan a perfectly reasonable inference for the

learned Judge to have draws on the state of the evidencs as & whole
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and on the defunce as stated by the appliennt,

It is our view thut there wus ample evidence on which
the jury could have sarived at the v&rdmt they did4 arrive at
if they accepted Mran. Chung a8 o witnege of truth, and 1% is
not surprising thaet they accepted her svidence in preferonce
to that of the applicant, in view of his "keeping wp his sleeve"
until the very last minute, as it were, the suggestion that
Hrs, Chung had received the £100. For these reasons, the Court
ur\m\a the appliontions
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