JAMAICA

IN THE COURT OF ZPPEAL

SUPREME COURT CRIMIKAL APPEAL NOS: 206 & 207/88

"COR: THE HOH. MR, JUSTICE CALREY, J.A.
THE HON. MR. JUSTICE FORTE, J.h.
THE HOW. MR. JUSTICE DOWNER, J.4.

R, w. ERRCOL MUSSEHDER
' MICHAEL KELEAR -

Delroy Chuck for Kellax

Brian Clarke for Crown

10th October, 19%0

CiLREY, J.a.

in the Home Circuit Court on 24th October, 1946 before
Courtenay Orr J, the applicant Mussenden was convicied on twb:
counts of an indicuuent charging cape while Kellar was cunvicted
on one count. They were sentenced to 15 years imprisonment av
hard labour in respect of these counts. These allegations relate
to the same young woman and the offgncés were committed on
25th May, 1987. | |

The matter comes”before the Ccurt by.leave of the sipgle
judge on the guestion of séntence only.

Mr. Chuck who appeared for one of the gﬁpiicants accepted
that there was nothing he could urge in respeét ¢E conviction and
we entirely agree with that view. iIn the circumstances, the facts
need only be outlined and are as follows:

The victim Pauleite MchNab and another young woman
acceptgd a lift from these applicants. They all had dranks
tcgethér at a club - "On the Rocks" and ended ﬁp on‘the beach at
Mosgquito Cove. Later théy éll returned to Lucea ﬁhere the other
young woman parted from the otners. ﬁheré.was soﬁe evidence that

thisz party was continued to enable the applicants to be alone with
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Paulette McNab. She was driven by Mussendepn despite her
protests alonyg the road to Jericho. bhe tn;eatenea to oreak

the windscreen aﬁd thét brough? the car to a halt.' ahe was hit
on her leg with a piece of bamboo by one of the applicants and
threatened by.thé[éthé£ with a mabhete,' The trial judge's review of th
of the evidence is not altoyether clear on this. Thereafter,
she was physically aséaultéd by Kellar. she was forced to
perform acts of oral sex with each of the applicants while being
raped by the other. &She was compelled affér that ordeal to
again have sexual intercourse with Mussendéne st the time, she
was having her period and had”bgen,compelled to remove her
sanitary pad which the police later recovered in the course of
investigations. She drove towards Lucea with the applicaht; 
éhd after Kellar'had beeﬂ:dropped ofx She waé ablé to jump from
the car and eséégé. whenvMuSSendenﬁwas interviewed, he téld

the police officeé that “iKellarj foicé me to do it., If mi'no
do it him a go chop up mi and the aal'b..;.-é..... .

o far as Mussenden's def&nce went, he gave sworn
evidence denying 1ntercourse°' He acknowledged that he was w1th
“hexr for some time on the day of the offence having arlnks
together with the other young woman and Kellar.

s regards Kellar, he admitted having consentcd *exﬁal
intercourse on the beach but nct in the circumstances detailed
by Pauletie McNab. | | |
| The trial judge left all the issues which fairly arose

n the facts for the jury's consiﬂeratidn.' e can find no
fault wiih his directions.

On tﬁe guestcion of sentence however; we are of opihion
that the sentence is somewhaf dut.of'line with the range for“
'offences of thls nature. it is true the offence has humllldtlng
and degrading features but no firearm was used. If such weapons

are used to compel compliance and in the circumstances as
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outlined in this case, we would consider the sentence imposed
appropriate. in our judgment justice will be met by substituting
a sentence of 12 vears hard labour.
Accordingly, the application for leave to appeal
conviction is refused. The sentence is varied tc the extent

stated and is to run from 24th January, 1989,



