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CLREY, J.A.:

i1 the Léthaof dovembe _lS&@? after & crial on
tne 1uth, 1lch and l4th days of Hovembe:r, this ap@licant was
convicred for tne murder of one Hichael Demercado. Jentence
of death was auly imposed on Lim,
The'shor; tacts in the case may be statec as follows:
in the early morning ¢f april 12, 197, the house
of one Miss Carmen Hanson was invaded by three arued men. They
identified themselves as “Junglists;” tnat is, thac they were
habitues of Concreve Jungle which is the popular name fox
arnett Gardens cne of the conurbations in the parish of
L, Andrew.,  Luring their occupation Qf LS lauy S house; they
demanded money. the pgoceeds of & Junce which the gunmen must
have chought wag organised by Miss Hanson. They lareatened to
kill her son and she he“aelf_was wrutally éssaulteé by these
inrruders. She begged them o spare her son's life and in the

gvent she handed over some $75C.00 Lu. ihat aia not appeass their



-

greed because they persisied in their demands for money; their
threats continued and they did not sbate their search for more
meney.

in che course of all this trauma, the victim
who had come onto the premisés salled out to Miss ﬁaﬁson; he
used her pet name “Miss Polly“. When the intruders heard the
hail, they went cut and there they were confronted by
Michael bLemarcadc and another man, Owen Wiggan who had accempanied
the victim thizher. The victim was shot by cne of the intruders
who was identified as Delng this aﬁpl¢canu.

The visual identification ev1uence of tllslépglicéht{_
came from two of the prosecution witnesses namely, Owen Wiggén -
ané ancther man called Tyrone Wiggan who lived with Miss Hanson
in that home and who all during the rébbc ry was inside the house
in another room. it was from that vantage place that he sald he.
was acle to identify this a?plicantiﬁhQSe psetéonym is "Pretiy
Bush®. Both Mésé Hanson and Tyrone Wiggan gave evidence befoie
the jury that &ll three men‘weré masked. Hevertheless

Tyrune Wiggan said thac he was able to idenﬁify <he applicant

A

really because he had a slight hunch in his back. Curiocusly, he

said thot the man had < big mouth and a broad nose. 1t is nou
guite Ciear how he could see a big mouth and a broad nose masked
though he was, becausc the evidence was that there was a hand-
kerchief tied over the lower part of ihe face of these men. He
suid that even iﬂrtbe‘dérkest night he would have been able to
1ec0gnise the applicant béééuée he had known him for some time.

e gave eviéence“as te the relevant éistancéﬂéeparating them when "
hc was.vmewhng him and he gave wvidence of the l¢ﬂ“ cing nﬁmelz

electric light Whlch had been switched on by these int trud



T,

S0 far as. Jhe other witness wenc, he was able to
see the applicant as he entered zhe prewises rrom a distance of
some ii feetr, and was able to use lighting from the street lamp
nearby. He stated alco that this was the persoch whom he had
known from school days and as gegards the oppoftunity for viewing
him, he estimated that time -2 be some chree minutes. Moreo&er,
he gave evidence that ke had seen him earlier that eﬁening at the
party and at that time he had been involved in a guarrel with the
slainman at the gate. The evidence showed that‘the;slain mén was
the gate-man at the parvy which had beenvhelé in soﬁe_séorﬁs
couplex guite near to Miss Hanson's home. | |

So far as the defence went, that is ﬁhe_ﬁsual
defence put forward of 2libi. The applicant swore that he was
home with his lady friend a_M;ss Sandra S;ephens and he called
her to support that story.

Me. Chuck who arguaed before us this morning, begun
by saying that the summing up of the learned trial judge was

inadegquate in that he failed to meet the standard laid down in

decisions of The Puivy Council in K.V, Keid & Or8., (19€9) 3 ¥W.L.K.

p. Tt " Hde alsc called attention to an unreporteé decision of

this court Leroy barrect £.C.C.ha. 45/85 delivered on the isth of

July. The point he was endeavouring to make derives support from

Leroy Barrett where according Lo counsel, the court reguired that

'.-l-

n a case of visual ident.frcacion; 2 tzial_judge would“noi)be
fulfilling his ducy if he did not call to_mind pérsonal |
experiences, the Sudga's personal experience_to ;einforce vhe
cengers inherent in acting upon uncorrobo;ated-visuéi identifica-
tion evidence. .

With the assistance of Mr..ﬁhuck, we have examined
the summing up very cavefully and we were qu;té:qnabls to find

wherein the judge hag fallen short vi lhe standards laid down 1n
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any of_theadeéisibné, Thé learned trial judge quite correctly
1dentifiad identificaticn as the sole issue. He gave the -
required warning, He pointed very cavefully to the evidence
of idcntificaﬁion &S givén'by the witneuses for the prosecution,-
and he pointed oﬁt the déngexs that a.e inheraent in acting upon
evidence of visual idencification. R

. ohe issue before the jury, in our view was

clearly put. The jury cculd have been under nct the slighest.

misapprehension of what it was they were called upon to determine..

Learned ébunSelIWho appeared below, and we noie, that that 1s.
not the counsel who appeareétbefore us, put his defence very
clearly and<EahGidly to the jury. What wus suggested was that
these withesses wezé mistaken in cencluding that this applicant
was the assailant and theréforé'guilty of murder, The Jury

were nade awa.e that this was a case where what they had tc
deterﬁine, was whethe. having regard to the evidence given in
this case nanely, the iightihg vhat was available, the distance
petween the particular witnesses and the particular intruder, .
the time of cbseivation, the evidence of thelr previousvknowleége

of this appiicant, given”the'fact that in one case ithe witness

spoke about a mask whether; ip all tie circumstancesy_chey_coul&,_

bé satiéfiéé to.the reguired standard that the visual .
identificagion had reached that degree of coyency to prove the
guilt of his é@giiéantﬁ

.in cui view, the learned irial “udge did not fall
into gfxrr-and we hold thot his summihg up cannot be faulied..
We have examined very cacvefully the evidénce in its entirety
agd hgve listened with particular care to all that has fallen .
£rom Mr. Chuci but in the end we are not persuaced that there
is any reason chat should urge us %o -interfere in any way with .

the verdict a. which the JSury arrived.  In the circumstances

therefore the application for leave to appeal is refused.



