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ROBOTHAM J,4,

This is an application for leave to appeal to Her Majesty in

Council from the decision of the Court of appeal which was handed

down on March 9, 1978, dismissing an apveal of Errol Thomas. He

was convicted on May 6, 1977, in theHome @ircuit Court for murder

and sentenced to death and it was after a hearinpg lasting five days

that the appeal was dismissed.
The grounds on which the application is sought are:-

(1) "whether or not on a charge of murder where there was no
evidence to support provocation on self-defence, it is right
for a judge to direct the jury on such defences when they
have not been put forward by the accused or his counsel.

(2) whether or not, directions on such defences in a charge of
murder would tend to lead the jury into confusion and hinder
their full concentration on an accused!'s defence of accident

or alibi.

(3) if the answer to either gquestion 1 or 2 is in the affirmative.
whether the effect of such directions in the circumstances
mentioned in guestion 1 would tend to divert the due and
orderly administration of justice,"

The case for the applicant as submitted by NMr. Macaulay is

that whether the jury were in fact confused by such directions or nol
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"it not the question which has fto be considered or decided. It is

"> whrether the dircecctions given may have been confusing to the jury




- -
and it is not the duty of the Court of Appeal to say whether the jury
were in fact confused. He makes 2 very broad submission to the effect
that if the directions may have led be confusion or hindered their
concentration on the main issue in the case the conviction should be
quashed, and in answer to this court, he s2id that that would be the
position regardless of how strong the evidence to support the convic-
tion may have been. On the other hand, it is contended by Mr. Downer
on behalf of the Director of Public Prosecutioms that what is in

issue is whether the jury were in fact confused or not. Each case
must be considered on its own particular facts. 1In the instant case
the jury came back for further directions, got them, and having re-
turned to further consider their verdict, they returned a verdict of
guilty of murder. There can be therefore no question of any confusion.
In any event, he submits this is not a case in which it is desirable

in the puhlic interest that a further appeal should be brought.

(Sece 35 of the Judicature (Appellate Jurisdiction) Acts)

The court is cognis»nt of the fact that where there is any
evidence either coming from the crown or from the lefence which sup-
ports either provocation or se¢lf-defence, it is the duty of the trial
judge to put it whether or not it has been rclied én hy the defence.
The court is also cognisant ©f the fact that where there is no such
evidence, there is no duty on the judge to give gratuitous directions.

It has been said in D.P,.P. v Leary #alker, (which has been referred

to by Mr. Macaulay) reported at 21 West Indian Reports at page 410

that such directions tend to confuse the Jury and hinder them in
arriving at a true verdict. Leary Yalker further said that this would
indeed divert the due and orderly administration of jJjustice.

It seems to us that what Leary talker was there adverting to is
the tendency to confuse .and hinder the jury in arriving at a true
verdict by virtue of gratuitous directions having been given; the
failure to arrive at & true verdict is what would divert the due an
drderly adpinisteation of justice, The court is fully aware of theae
principles and it is always on guard to see that in each case such

gratuitous directions do not leacd Mo™ miscarriape of justice. This
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can only be done vy an analysis of
evidence and the directions which have been given,
have come before this court where gratuitous directions have been
given on provocation and the jury have returned 2 verdict of man-
glaughter where there wis no evidence whatsoever to support pro-

vocation, either coming from the crown or defence. Clearly in a

case such as that it could be shown that the jury were misledoby

those gratuitous directions, where the only proper verdicts from

the evidence would have been guilty or not guilty of murder.

In this particular case, the Court of aAppeal heard this ap-
peal over the five days and at the end they were fully satisfied
thay by their verdict the Jury were not confused and therefore
there was no diversion ¢f the due and orderly administration of
Justice., We do not consider it desirable in this particular case
that in the public interest 2 further appeol should be brought to

Her Majesty in ~Council.

The application is refused.
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