AN

SUWWEL COURT LIBRARY
NIMCSTON
RN LY FRr

JAMAICA b am Mi)f Book

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO: 37/88

BEFORE: The Hon. Mr, Justice Campbell, J.A.
The Hon. Mr. Justice Forte, J.A.
The Hon. Mr. Justice Downer, J.A.

R. v. EVERALD McLAUGHLIN
CHRISTOPHER BROWN

L. H. McLean for 1st Appellant McLaughllin

D. Daly for 2nd Appellant Brown

G. McBean for Crown

November 21, 22, 23, 24 &
December 16, 1988

CAMPBELL, J.A.

The above appellants were convicted In the Gun Court Division
of the Home Clrcuit Court on February 5, 1988 before Ellis J and a jury for
the murder of Derrick Barrett committed on February 14, 1984, As the grounds
of appeal flled ralse questions of law the appllication Is treated as the
hearing of the appeal.

The maln witness for the crown was Martha Keliy. Her evldencé
s that she Is the common-law wife of the deceased with whom she has four
chlldren.

On February 14, 1984 at about 5.00 a.m., she was aroused from
her siumber by knocking on her apartment door and shout of "Pollice open.”
immediately thereafter, the door of her one bedroom apartment at IM Glasspole
Avenue In the Rockfort Area of Kingston was kicked off. At the time, the

deceased, and thelr four chlldren were In the room with her, Three_men each

armed with a gun entered and requested that the Iight be turned on. One of
..—___-—’:N

the children complied and the electric light In the apartment which was near

the door over the children's bed was turned on. She recognized the two
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2.

appel lants as persons whom she had known for some years past. The appellant
McLaughIln also known to her by fhe allas "Tenna," played the dominant role In
the Incldents which took placé In fhe apartment; He draped her in her clothes,
put a small flat gun to her ears, and enqulred where the deceased was.
<::ﬁ He was told that the deceased was not in the apartment. These
/ three men went outslide where other men were assembled. A volce was overheard
enquiring 1f they had looked under the bed. Following on this enqulry,
McLaughl In and another of the three r?—enfered, whlle Brown stood by the open
door. MclLaughlin looked under the bed and on seeing the deceased who had
dlved thereunder when the door of the apartment had been kicked off, ordered
him to come out, using expletives to embellish his order. The deceased
complled. MclLaughlIn addressed the deceased In terms that It was the latter's
(::> slster and brother who had placéd him the deceased In the predlicament In which
/ he was, because they had turned "labourites." MclLaughlin then ordered the
deceased to put on hls clothes and follow them, McLaughllin actually handed
the deceased the to;y of a sweat-sult which was hanglng behlnd the door for
him to put on, desplte the exhortation of one of the three men nemely "Roman"
who had earller entered the room that they should leave the deceased as he had
young children and he was In any case not the one whom they were after. The
deceased having dressed, McLaughlIn asked him to take them t¢ his brother.
<::> The witness then gave MclLaughlin $180.00 which she had, and begged him not t¢
ki1l the deceased. Mclaughlln, Brown, Roman and the deceased then left. Thl: '/
Incident in the apartment spanned about half an hour. Shortly after they le
she heard gunshots In the direction of Glasspole Avenue. About 6.00 a.m., :
heard the deceased's slster crying and saying something. As a result, ¢ /

jrroceeded to the cross-road df Glasspole Avenue and P'\gullar road whe

saw the dead body of Derrlick wlth gunshot wounds. She proceeded to ¥

Police Statlon where she made a report.
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3.

As the matter ellcited under cross-examlinatlon are inextricably

Iinked with the grounds of appeal flled and as excerpts from the cross-

examination will hereafter be set out in extenso to provide the context within
which the appeal Is to be understood, we will now proceed to a conslderatlon
(’\\ of the grounds of appeal flled.
N

Nine grounds of appeal orlglnal and supplemental were filed by
Mr. McLean on behalf of the flrst appellant on 18th February, 1988,
12th October, 1988 and 18th October, 1988 but only 3 were fully argued, In
respect of one other ground, namely that the verdict I|s unreasonable and
cannot ba supported having regard to the evidence he sald he relled In support
thercof on the arguments advanced In respect of the three grounds argued.
These 3 grounds are:

Q A. Ground 3 of the Original

"That the learned trial judge erred In law
in refusing an app!lcation on the part of
the defence to admit documents purporting
to be statements which the witness for the
prosecution Martha Kelly admltted In
evlidence, at the trial that she had signed
and glven as statements, and further In
the case of one of the sald two which she
signed and gave to the defence witness
Rosalee Ramsay, the learned trial judge
also rejected a further appllicatlon from
the defence to hold a trlal within the

o herein trial, In order to determine whether
<;/} to admit the vital statement of the said
' ' witness Martha Kelly In evidence."

B. Ground 3 of Supplemental dated 18th October, 1988

"The learned trial judge after intimating

" that a written statement by Martha Kelly
(which the learned Judge refused to permit
her to Tdentify the slgnature on the sald
statement) would be allowed to be tendered
through the wltness Ramsay after he had
overruled efforts to put It In through
Kelly, the maker of the document, later
refused to admit the document In evidence
when It was later sought to put It In
through the witness Ramsay."
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4,

Ground 2 of the Qriginal

"That the learned trial judge wrongfully
during the course of hls address paused

to Inform the Crown Counsel who conducted
the case for the prosecution thet a
report be made to the Dlrector of Publlc
Prosecutlion about the conduct of the
~witness for the defence one Rosalee Ramsay,
mother of the accused Everald MclLaughllin,
as the sald Rosalee Ramsay was a most
Important wltness for the Defence and
whose testimony [f belleved by the Jury
would probably result In thelr verdict

of acqulittal of the atcused Mclaughiln and
her testimony might well have been
disbelleved and lessened In Its value
having regard to the sald directicns of
the learned trial Judge that Is to say to
have the wltness reported to the Dlrector
of Publlic Prosecutions."

Mr. Daly for the second appel!lant filed nine additional and

pa

all but one.

further additional grounds on 12th and 27th October, 1988 and wlith leave argued

Grounds 1,1 (b) and 7 are as hereunder:

"{. That the learned trial Judge erred In
law, and thereby greatly prejudiced
the appllicant in his Defence, by
refusing to alliow counsel for the
applicant to tender in evldence a slgned
statement of the wltness Martha Kelly
to discredit her ldentification of the
Applicant,

1. (b) His Lordship, further compounded
his error by dlrecting the jury in
effect, that they were not entltied
to conslder the contents of the state-
ment or thelr possible effect upon the
credlt of the said witness,

7. That the learned trial Judge erred In
law and thereby prejudiced the applicant
in hls Defence by refusing to aliow counsel
for the accused MclLaughlin to put in
evidence a handwrltten statement by the
witness Martha Kelly which statement was
In conflict with the sald witness'
Identiflication cf the applicant."
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5.

The above grounds are simllar to Mr. Mclean's grounds A and B

In that they relate to two documents, one belng a typewrltten police statement
signed by Martha Kelly but not signed or otherwise authenticated by any police
officer, the other a statement which Martha Kelly gave to Rosalee Ramsay the
mother of the first appellant. These grounds will be consldered together.

We turn to the typewritten police statement which It Is argued
the learned trial judge erred In not admitting In evidence. The evidence
ellclted from Martha Kelly under cross-examination by Mrs, Henry for the
seconcd appellant Is that on 14th February she gave a statement to
Sgt. Ximines In which she mentioned the name Christopher Brown. This statement
wos handwritten by Sgt. XImlnes. She signed thls statement and her signature was
witnessed by Sgt. Ximlnes who also s!gned. She admits her signature on a
typewritten police statement shown to her in which the name of Christopher
Brown does not appear. She however says she does not recall slgning that
typewritten statement nor that she had ever read It so she could not say
whether the name Chrlstopher Brown appeared thereln, When shown this type-
written document and Invited to read through the same to herself, she
thereafter admitted that the name ChrlsTopher Brown was not mentioned therein.
Defence Counsel thereafter asked for the document to be admltted In evlidence.
Objection was tsken by Crown Counsel to the admlsslon of the document In
evidence. This objectlon was sustalned by the learned trlal judge who sald
at page 103 of the record:

"The objectlion Is sustalned, and let me
glve the reason so that we are not In
the dark. The wltness speaks of glving
a statement which she saw the pollceman
take down and then she slgned. What
you have purported to put in her hand Is
a document, typewrltten, and has her
slgnature, and you sald that thls
statement which she would have glven,
or whlch she gave, on the first occaslon
was witnessed by XImines. Thls one had
nothing other than her signature, so It
Is a dlfferent document altogether, and
that Is the reascn why | am excluding I+."
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Before us, Mr. Daly stated as a proposition that In cases

where ldentiflcatlcn was In Issue, the defence has a right to cross-examlne
on, and to tender In evlidence statement to the pollce made by the
prosecution witness for the purpose of challenglng the evidence of
Identiflcatlon. He conceded that there was no authorlty speclfically on the

puint but sald he relled on the broad sweep of R, v. Ollver Whylie 15 J.L.R.

page 163 as embracing thls proposltion, He submitted that the learned trial
Judge errcnecusly ruled that the s+a+emén+ was Inadmissible solely because
it had not been sligned by the pollceman to whom the statement was glven.

We think the learned trial judge was correct in ruling that the
typewritten document was Inadmissibie In evidence,

it Is unnecessary for us to express an opinion on the proposlition
advanced by Mr., Daly because we are ;Iearly of the view that even If he were
correct, the document to be admissible In evidence, nonetheless had to satlsfy

the statutcry requlrements of sectlons 15 and 16 of the Evldence Act. These

sections provide as follows:

"15, If a wltness, upon cross-examlnatlon as
to a former statement made by him relative
to the subject matter of the Indictment or
proceeding, and Inconslstent with his
present testimony, dces not distinctly admit
that he has made such statement, proof may
be given that he did In fact make I+, but
before such proof can be glven, the
clrcumstances of the supposed statement,
sufficlent to designate the particular
occaslon, must be mentloned to the witness,
and he must be asked whether or not he has
made such statement.

16. A witness may be cross-examined as to
previous statements made by him in writing
or reduced Into writing relative to the
subject matter of the indictment or
proceeding, without such writing being
shown to him; but if it Is intended to
contradict such witness by the writing,
his attention must, before such contradictory
proof can be glven be called to those parts
of the writing which are to be used for the
purpose of so contradicting him,"
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The Impact of sectlon 15 in rendering Inadmissible this
typewritten statement will be considered when dealing with the statement
¢en by Martha Kelly to Rosalee Ramsay., For purposes of dlsposing of the
submlsslon that 1t should have been admitted In evidence, It Is sufficient

to say that It was Inadmissible because It did net comply with the first
requirement of section 16, namely that since it was a statement In writing,

it must either be proved or admitted to have been wrlitten by the witness,

or if oral and reduced Into wrlting by some other, [t must be proved that

the witness expressly admltted the contents of the writing or that she had
read the written version of her oral statement,or the same had been read cver
to her before she sligned the same. It 1Is not a sufficlent compliance with
section 16 that she acknowledges her signature on a document which Is not
handwritten by her. The.person who reduced the statement Into wrlting must,
In the absecnce cf admisslon of the contents by the witness against whom It

Is to be used, authenticate the writing and prove that the contents thereof
were brought to her knowledge. In this case, Martha Kelly albelt
acknowledgling her slignature on the document, sald she does not recall ever
reading The typewrltten document and there was no evidence before the -learned
trial judge that the contents of this document were brought to her knowledge.
I+ would be wrong to Infer knowledge of the contents of the document which
was not found In her possession, solely from her signature appearing thereon.
This In essence was the reason given by the learned trial judge for refusing
to admit the document In evidence and he was perfectly correct,

Mr. Daly further complalned that the learned trlal judge compoundid
his errcr In not admitting the document by his dlirectlon to the jury that they
should exclude from thelr consideration a vital part of the second appellant's
defence namely the omlsslon of the second appellant's name In that document,
which omission went to discredit the witness on the vital I(ssue of identifica~

tion, The learned trial judge did say thus at page 236:
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"You remember that she suggested that
Martha Kelly did not tell any pollceman
about Brown ...... and that a document
on which she cross-examined did not
have 1t In, Now, Martha Kelly told
you that she told the polliceman and he
wrote It down, didn't type it, he wrote
1t down. Now, as far as the case ls
concerned, that typewritten thing wasn't

e In evidence., You can't deal with It at

L ) all.m

The above dlirection was perfectly correct and conslstent with

the non-admisslon of the typewritten document In evidence. The purpose of
seeking to have 1t admitted In evidence was to contradict the evidence of
the witness at trlal that she knew the second appelliant and had mentloned hls
name to the police., The contradlctlon was to be achleved by showing that she
never mentioned the name of Christopher Brown In her earllest statement to the
police on February 14, 1984, However, once |t was shown expllicitly on the
<»J? evidence, which was, surprisingly, eliclted In cross-examination, that the
typewritten document shown to her was not in fact the statement taken from her
by Sgt. Ximines, It coutd not be used to contradlct her for the reasons
herelnbefore stated and the learned judge was right in fellinQiThe Jury that
they could not make any finding that she was contradicted by having regard
to that docdmenf which was not In evidence.
Turning now to the statement obtalned by Rosaleeiﬁamsay from

Martha Kelly which Mr. McLean for the flrst appeliant was desffous of having

acdmitted in evidence through Martha Kelly and thereafter fhrough
Rosalee Ramszy, we think certain collateral complaints made relative thereto
by him do not merit serious consideration.

Firstly, is the complaint that the learned trlal judge by
refusing to permit him to have Martha Kelly ldentify her signafure on the
statement, In effect overruled his efforts to have the statement put In
evidence through that witness.

(fw\ Secondly, Is the compiaint that the learned trial judge rejected
N

his application "to hold a trial within the hereln trial in order to determine

whether to admit the vital statement of the sald witness Martha Kelly.,"

1979
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Thirdly, iIs the complaint that the learned trial judge In

through Martha Kelly by Intimating that he the learned trial judge would
allow It tc be admltted through the withess Ramsay, which when tendered
through the latter, was refused.

Before deallng with the maln complaint which was the non-
admlsslion of the statement In evidence, and the collateral compiaints above-
mentloned, we here set out the confexfras appears from the cross-examination,
within which the statement was Introduced and cross-examined on.,

Martha Kelly In her evlidence in chlef sald she went to Rockfort pclice
station and made a report on 14th February, 1984, She did not give evidence
of the contents of her report. The cross-examlnation began with her first

deposltion at the Prelliminary Inquiry at the Gun Court. She admitted that

under oath at the Gun Court she had sald that she did not know the appellants,

she did not see them at her home on the morning of the liicident., They were
not the men who took away her common~law husband. Havlng thus ellclted these
expllcit admisslons, that she on oath, had made these previous Inconslstent
statements and bearing In mind she had not given evidence in chief that she

hed mentloned the appoll ants! names In her first report to the police,

Mr. McLean for no clearly expllicable reason ellicited from the witness, evidence

in cross-examlnation that she had in fact glven to Sgt, Ximines a pol’ce officer.

on the morning of the Incident, the names of McLaughllIn, the other accused
man, and Roman as the persons who were at her house that merning. This plece
of evidence is hlighly signlflcant In relation to a ground of appeal of

Mr. Daly which complalns that the learned trial Judge was wrong in directing
that ldentlfication of the second appellant by Martha Kelly's assertion at
trial had been supported by information In the warrants of arrest which was

hoarsay.

190

effect misled him into not applylng to have the statement admltted in evidence
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10.

With the explicit admission by Martha Kelly of her previous
contradictory statement under oath, we would have thought that any earlilier
contradictory statement especlally one not glven under oath and which so
to speak 1s merged In the subsequent contradictory statement under oath,
would have paled Into Insignlficance. Thls was not however the view of
Mr. McLean., He proceceded to cross-examlne on a statement obtained from
Martha Kelly by Rosalee Ramsay the mother of this flrst appellant, Thlis
statement though inconsistent with the evidence of the witness at trial
would not In our view carry the matter any further than the inconslistent
deposition In which so to speak It was merged. The undermentloned relevant
excerpts of the further cross-examlnation at pages 45-52 teli +thelr own
story:

"Q. You sald it happened around 5 o'clock in
the morning?

A, Yes, about that time It started.

Q. But you had made an earller statement
that 1t was about 4 o'clock In the
morning?

A. | dlidnt made (sic) that statement

Q. Never?

A. Never made the statement | dont
remember making the statement.

Q. You don't remember? | want to just
show her her signature, sir.,"

Crown Counsel having objected to the procedure being followed by the defence,
on the ground that he crown counsel had not seen the document, Mr, McLean dld
not further press for the witness to Identify her signature but contlnued his
cross-examination thus:
"Q. Did you glve a wrltten statement to
the mother of the accused man

McLaugh! In?

A. Yes, she came and told me that you
told her was to come to me for that.

1931
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"His Lordship: Walt Just a mlnute

A. She told me that you told
her must come to me and |
must write a contrary state-
ment to the one before."

The learned trial Jjudge was apparently astounded that the mother
3 of the flrst appellant should have taken a statement from the witness. Thus
\
<;,/ he asked:
"Hils Lordship: What you say why you did i+?
Witness: She came to me and told me
that Mr. McLean say | must
write a statement contrary

to the one before.

His Lordship: She came to me and sald what?

Witness: I must write a statement contrary
to the one that | gave to the
pollce.

<:—> His Lordship: | should write a statement

contrary seeeeee

Witness: To the one that | gave to the
pol Ice before.

His Lordship: To the one | gave the police
before, yes Mr, MclLean are you
continuing?

Mr. MclLean: If | am continuing sir? This Is
the whole life blood of the case,

His Lordship: All right.

Q. Yes. So you gave a statement to
the mother of the accused man?

A, Yes, because | was afrald because
I was living In the area same way
and | got threatened In 1985,

Q. Was this statement that you gave
to MclLaughlin's mother a statement
having to do wlth what happened on
the morning of the Incldent?

A, No, what | really gave her that
did'nt happen, but because of fear
and threat for me life | do I+,

(j“\ Q. Is the writing In that statement

— conveyling anything at all about what
happened on the morning of the
Inclident?

A, Repeat 1t, | didn't get that,

133 T
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The statement that you wrote
did 1t menticn the incldent?

What [t mention, nothling |lke
that did not happen, what Is
In the statement.

DId it mentlon anything about
the Incldent whether it happen
so or not?

I+ {s contrary, 1t could never
rentlon about what happened then.

Did 1+ call McLaughlin's name?

Yes, ’l sald In the statement, |
sald | did not know him, because
| was forced to write It,.

You didn't mention the time that
the Inecldent was purported to have
happened, to supposed to have
happened?

The statement was contrary to it,
couldn't have mentloned at 5 o'clock
in the morning,

| sald did 1t mentlon In the state-
ment the tIme when these men were
supposed to have come to your
premlses, because that's where 1+
starteéd, why we had to go to the
statement?"

There foliowed an objectlion by Crown Counsel on the ground that

the witness had by her answer Implledly admltted that she had mentloned a tIme

evidence.

of the !néldenf which was different from the time of 5 a.m., given by her In

The learned trlal judge was of a similar view but this notwithstand-

ing, cross-examination contlnued thus:

" Q.

His Lordship:

Mr. McLean:

His Lordshlip:

Did 1t mention the time of the
Incident?

Don't answer that, don't answer
that.

Mi Lord, mlight | ask whether she
will be allowed to answer whether
it ie her signature because | would
like to ask that question?

She says she has made a statement
already.”

1%4‘33
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There followed an exchange between the Bench and defence In which
defence counsel mentioned the reason for wanting her to identify her signature
namely that he wanted to ask the witness whether she had not given another time,
as to when the Incident happened. To this the learned trial judge replied
that the witness had In effect sald "whenever it happened, yes, | was told to
glve a contrary statement and did give [t." He enquired of defence counsel
where he could go from there. The response was as hereunder:
"Mr. Mclean: M'Lord, If unfortunately that

I should not cross-examine any

further so be it sir, because

I am not feeling very well

mysel f.
Hls Lordship: No, | am not sayling that you

should'nt cross-axamine any

further, but you are constrained

by the answers you have recelved,

Mr. MclLean: Might Miss Keliy be now shown
her slgnature, sir?

His Lordship: What are you golng to do with
that after that?

Mr. MclLean: I might even ask that it be
tendered In evidence at this
stage."

There followed a diversionary exchange between the Bench and
defence counsel arising out of the exception which defence counsel took to
Crown Counsel rlsling to remind the court of his objectlon to the manner in
which defence counsel was cross examining on the document. At the end of
this exchange, the learned trial judge advised defence counsel to carry on
his cross-examlnatlion properly. The Immediate response of defence counsel
was to ask agaln for the wltness to be shown her signature to which the learned
trial Judge ruled that the wltness was not going to be shown anything.

After further cross~examination on the clrcumstances surrounding
the obtalining of the statement by Rosalee Ramsay Mr. McLean is recorded at

page 77 of the record as saying:

1934




14,

"Mr. McLean: M'Lord | propose to shortiv
conclude, probably a questlion
or so, but | at thls stage
must alert your Lordship that
I am going to apply for a
hearing within the hearing to
have thls statement admltted

<::\ Into evidence.

Hls Lordshlp: Sufficlent until that polnt,
Mr. Mclean: Sufficlent until the day, sir."
Nothing further was he9rd on the matter untit after the last

prosecution witness had concluded hls evidence when this discourse took place

between Bench and Jefence Counsel:

"Mr. Mclean: M'lord, yesterday | had Intimated
to the Court that on the statement
of which | cross-examlned
Martha Kelly that at an appropriate

T time | would have made an applica-
(v / tlon to have It elther admitted in
evidence or in the alternative that
there be the wusual trlal wlthin a
trlal, That Is to ensure, so that
your lordshlp should decide whether,
in fact, this statement was glven
voluntarily.

"Hls Lordshlp: Voluntarily?

Mr. Mclean: Yes, Mi'lLord, and as such Is
admlssible or whether In fact the
statement was glven under duress
and as such ought to be excluded.

<; I His Lordship: Mr. McLean. 1 am going to refuse
- your appllcation. The witness,

Martha Kelly sald yesteorday, 'I
did wrlte this' and she outlined
the clrcumstances under which I+t
was written., | am not holding any
trial within any trial. It was
alleged that It was taken by a
person. You have the opportunity
to, If you want, to put it In through
that witness.

Mr. MclLean:. I wlil be so gulded, M'Lord.

Hls Lordship: Don't be gulded by me, you are
- conductling your defence, but as far
(: j as | am concerned with that plece of
paper you have, | shan't be holding any
voir dire to put It in for the
witness Martha Kelly says 'yes, | made
it.! Can a thing which has been
admitted obtaln any strong validlty,
according to your sayling, by putting
i+ in here? This is admitting it.

133 %5



15.

"Mr, MclLean: But In conviction the same
princlple applles when the

8 oo

His Lordship: That's a dlfferent thing. You
have a plece of statement there
which you say the boy's mother
~ the evidence has been glven
to her, Call the boy's mother
when your time come but what
you want me to put volr dire to
find out? 1f this was done?

Mr. Mclean: Provided your Lordship so rule,

- : I wil}] In fact, trall along
those tines."

Pausing here, It Is plainly wrong for Mr, McLean to state as a
ground of appeal that his effort to have the written statement of Martha Kelly
admitted in evidence through her had been overruled by the learned trial judge.
I f by efforts, he means having the witness ldentlfy her signature and having a
trial within a trial In relation to the sald statement, these were not
applications to have the document admltted In evidence but rather applications
relative to preliminary matters which defence counsel erroneously considered
werc the sine qua non to the admission of the document in evidence, assuming
of course that In the circumstances it would have been admissible in evidence.
The learned +f|a| Judge was absolutely correct in refusing the application for
@ trial within a trlal because no confession or other Inculpatory statement of

an accused person was Involved in relation to which the question of

voluntariness was called In question. Regarding the ruling of the trial judge

that the witness should not be shown her slignature for the purpose of
Identifying the same, the learned trial judge was equally right In curtalling
the waste of judiclal tIme in which defence counsel was Indulging by persisting
with the witness Identifying her signature when she had repeatedly admitted

glving the statement to Rosalee Ramsay and had gone further by admitting such

of the contents thereof as had been put to her. It was the obsession of defence

counsel with the view erroneousty held, that the witness still had to identify
her signature desplte her admission, and the further view that a ruling on the
voluntariness of the statement was necessary which Inhiblted him from moving

forward from the position where he sald "I might even ask that [t be tendered
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In evlidence at thls stage" to a posltion where he expllcltly and expressly
asked for the statement to be admlitted In evidence. No such application was
made and strictly speaking no basis exists for appealling on the ground that
his appllcation to have the statement admitted In evidence had been rejected.
Next Is Mr. McLean's complalnt that the learned trlal judge

misled him In not seeking to have the statement admitted through Martha Kelly

by intimating that counsel could do so through Rosalee Ramsay. The excerpt of

the proceedings menticned above relevant to this matter when construed In Its
entlrety certalnly does not support the complalnt. The learned trial judge
uxpressly stated that he dld not want defence counsel to be guided by the
statement that counsel would have the opportunity to put the statement In
throuygh Rosalee Ramsay. Further, he explalined this statement as meanling no
more than that Rosalee Ramsay could be called If defence so desired, to
testify whether the statement had been voluntarily glven but that he the
learned trlal judge would not be hoiding any trlal withln a trial In respect
of the statement.

The learned trial judge did In fact subsequentiy refuse the
appllcation of defence counsel to have the statement admitted In evidence
through Rosalee Ramsay. In refusing the application the following exchange
between Benoh and defence Counsel took place after Crown Counsel had objected

to its admission in evidence:

"Mr. McLean: M'Lord, | distinctly heard her say
that she wrote 1+, she Martha.

Hls Lordshlip: Yes

Mr. Mclean: And It Is on that basis that |
propose to sesk your Lordship's
leave to tender 1+,

His Lordshlp: Weil, 1 have heard both of you
and | will rule Yhat the paper will
not go In as evidence. | stick to
my former statement that Martha
Kelly has admltted that she has
written something airesdy and she
has glven to the court an
explanation of the clircumstances
under which she did write It,

1937
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“His Lordshlp Whether It Is so, and you

cont'd: cross-examined her as to
what It says and she says
whatever It Is, It Is
contrary to what dlid happen.
She explalned that

Mr. Mclean: in other words, M'Lord, the
effect of your ruling Is
that what had been elicited
by cross-examlnation would
be as efflcaclous, as good

3S eesvsses
His Lordshlp: Just exerclsing my dliscretion
here, and | am not admltting
it In the llght of the evidence
- that Martha Kelly has glven In
answer to your cross-examination,"

It seems to us that the learned trlal Judge was right in refusing
to admit the statement In evidence. |t could only have been admitted if it
amounted to a previous inconsistent statement of Martha Kelly which she had
not distinctly admitted, But she distinctly admltted that she had made the
statement and she dlstinctly admitted such of the contents thereof which defence
counsel consldered relevan+.and whlch were put to her. These contradicted her
evidence in court at the trial. By her admisslon, both her evidence In chluf
and the felevan+ contents of her previous Inconslstent statement were placed
before the jury as constltuting her total evidence. Her credlit was thus
exposed‘+o Impeachment by her own admissions unless of course the jury accepted
her explanation for making the previous Inconslsfenf statement which they
must have done In bringlng In the recorded verdict.

The conditlion prescribed by section 15 of the Evidence Act for
the admlssion of thls previous Inconsistent statement for purposes of
contradicting the witness, namely that she does not distinctiy admit making
such statement, was not satisfled, because as earllier stated, she did distinctly
admit making the statement., Simliar reasoning would have appllied to the
typewritten police statement had it been necessary to conslder [+ In relation to
section 15, because the witness distinctly admitted that +hé name of
Christopher Brown did not appear In the typewrltten document bearing her

signature which had been shown fo her.

These grounds of appeal accordingly fall,
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Grounds 2, 3 and 3 (b) of Mr, Daly's grounds complain In
substance that the learned trial judge failed to direct the jury adequately
or at all In relatlon to the contradiction and/or dlscrepancy In
Martha Kelly's evidence relative to Christopher Brown. Further that he was
In error In using the warrants of arrest for a purpose for which they were
Inadmissible namely to support Martha Kelly's assertion that she had known
Brown. Thls error was even more grlevous, because the contents of the
warrants constituted hearsay evidence.
Martha Kelly's evldence in chief relative to Christopher at page

26 of the record Is as follows:
"Q. Now, these other friends would be two

in number, you sald, Mclaughlin and

two other persons entered your room

;é&:.é}é you recognlze any of the other

persons?
A. Yes,
Q. You see any? (wltness nods)
Q. Could you not nod your head, answer

loudly that everyone can hear you. DId

you recognize any of the other two men?

A. Yes, sir

Q. You see any of the other two men here
today?

A. Yes, slir.
Q. Who?

A. Christopher (witness lidentlfies Christopher
the accused)

Q. Now, had you known McLaughlin before you saw
him that morning In the bedroom?

A. Yes, sir,

Q. What about Christopher Brown, had you known
him before that morning when you saw him in
your bedroom?

A. No.

Q. It was the first time you were seeing him
that morning?

A. Yes,"
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Later at page 35 the examlnatlion In chlef continued thus:

"Q. Now, Just taking you back to about
flve o'clock when this whole Incldent
started, you sald that you were seeing
Christopher Brown, for the flrst time
that morning?

v A. YeS.

Q. About how much time he actually spent
. Inslde the room?

A. About ten minutes.
Q. What part of him did you see at that
time during that ten minutes period.
What part of hls body?
A. The entire body.
Q. Hls face?
<:\ A. Yes.
Q. Could you be in any way mistaken that
thls man who you sald and who you
referred to as Christopher Brown, and
who you saw there that morning at
5.00 a.,m., are ycu sure that thls lIs
the same man?
A, Yes, slr,
Counsel for the flrst appellant dealt the second appellant a most unkind blow
by ellciting from Martha Keily in cross-examinatlion that she had told the
(:\\ pollce that "MclLaugh!in, the other accused man, and a man named Roman were men
) that were at the house on the morning In question". Defence Counsel for
Christopher was In consequence compel led to cross-examine on this, but In
doing so, she gave the witness the opportunity to correct her evidence In

chlef and give an explanation therefor. At pages 84-87 and 113 of the record

the cross-examinatlon proceeded thus:
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"Q. Martha, you, after seelng the dead
body of Derrick, glve a statement to ;
the Rockfort police statlon. That E
statement was made on the 14th of 1
February, 19847 !

A. Yes, ma'am

Q. And 1t was to Mr, Ximines to whom you
gave that statement? ‘

A. Yes, ma'am

Q. And am | correct In saylng, Martha, that
you sligned that statement?

A. Yes, ma'am i

Q. Now, am | correct In saying also ;
Martha, that In that statement you did J
not call Christopher Brown's name?

A. Yes, hls name was called In that state-

\

|

. ment. %
(;,/ Ii

N

Q. The actual name Christopher Brown was

called?
[
A. Yes. |
Q. DId you tell us yesterday Martha that a

an the early morning of the 14th of
February, 1984, 1+ was the flrst time
you saw Christopher Brown?

A. | don't remember saylng that.

Q. Let me refresh your memory, Martha.
My learned frlend asked you questions,

<;“\ 'dld you recognize any of the men, you !
7 remember that questlon? i
A. Yes, 3

Q. And your answer to my learned friend |
was, 'yes, Chrlstopher Brown he had a
flat gun.' You remember that bit of n
evldence? |

Q. After that you sald, 'l knew MclLaughlin
from | was about elght to nlne years old.
I had to pass his house to and from
school.' You remember that?

|

|

i

|

|

A. Yes, |
i

|

A. Yes,

K i
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"Q. Do you remember that, after that, you
sald 'l dld not know Chrlstopher Brown
before. It was the flrst time | was
seelng him,!

A. Well If | had sald that, It's a mistake
because | had known him for about four
to flve years before the Incldent,

Q. So, Martha, If you knew him four to five
years before, you would have called hls
name at the police statlion?

A. | did call hils name,

Q. But you sald yésterday that .... you
not only sald you dldn't know him, but
you sald It was the flrst time you were
seelng him.

A. Maybe | had a sort of mlsunderstanding
of that."

Mr. Daly's submisslon before us |s that thls was contradlctory
evlidence glven by Martha Kelly on a critical and vital Issue In the case namely
the Issue of Identiflcation of Christopher. The learned trlal Judge should
accordlngly have glven a speclfic dlrectlon on the signlficance of this
contradiction, Instead, he submitted, the learned trial Judge albelt giving a
parflcular directlon on this dlscrepancy, did It In a manner amounting to an
Invlfafloﬁ to the jury to conslder It of no consequence. The learned trial
judge, he sald, then proceeded to rehabllltate the witness by inviting the
Jury to infer that she must have known the appel lants because thelr names
appeared on the warrants of arrest., He submltted, that the learned trlal Judge
should Instead, have directed the jury that the names on the warrants In relatlon
to which Sct. Ximines testifled had no evidentlal value because they
constltuted hearsay evidence In that they were prepared by someone other than
Sgte Xlmlnes.

To the contrary, Mr, McBean submltted that the learned trial
Judge adequately dealt with the contradliction In Martha Kelly's evidence by
dlrecting the Jury that it constituted a possible weakness. The fact that
the learned trial judge proceeded thereafter to deal wlth other evidence
supportive of the ldentlflication evidence of the witness was consistent with
the positlive duty of the Judge to asslst the jury in evaluating her evidence,

this <1d not constltute an Invitation for them to treat the dlscrepancy as of
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no significance. As to the complaint on the rehabliltation of her credit by
the use of the warrants of arrest, Mr, McBean submitted that there was nothling

wrong with that, having regard to the recorded evidence and to the further
fact that the contents of the warrants did not constitute hearsay.

The learned trial judge In the general part of his summation to
the jury, gave them dlrecf[ons on contraditlions and Inconsistencies, how they
were to be treated, and speclflically how they were to be treated In the
context of explana+|ons>glven, Later, In dealing with the evidence of
Martha Kelly, the learned trial judge speclfically mentioned the fact that
Martha Kelly, as the defence had quite rightly submltted, had sald that she
was seeing Brown for the first time that morning. He however went on to
remind the jury that the witness had gone on to say that what she had earlier
sald was a mlstake because she knew hlm before for about four to five years.
Thereafter In dlirecting them on the vital Issue of identification he sald at
nage 232:

"You have to look [f there is any weakness
In the Identification evidence. And you
look also If there Is any other evidence
which can support this ldentification,”

I+ Is In elaboration of that direction that the learned trial jJudge further
directed the Jury thus at page 234:

"But there Is something you have to look

at too, Iin reiatlon to Brown here, and

[+ Is a possibie weakness and you have to
deal with 1t in the ldentlificatlon Is that
Miss Kelly at one stage sald that she was
seeing Brown for the first time., | have It
that she sald she was seeling him for the
first time the morning but the notes seem

to be that s.ne was seelng him for the first
time that morning. You have to look at that,
if she Is seeing him for the first time that
morning, she could not have known him before.
But you remember that she gave an explanation.
She says It Is a mistake that she made when
she say so, so that Is something you have to
look at as a possible weakness, But, also,
you have to remember that she did glve the
name Brown Immedlately, almost, to Ximines,
and the other supporting evidence, 1f you
would look at 1+, supporting the Identifica-
t+ion case |s also the fact that she did glve
Ximines the name at the earllest opportunity
and you make up your minds whether she had
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"any chance to make up any story that this

man was there. That Is something you have

to look at, and this Is the aspect that |

wanted to tell you abocut on identlfication.”
We are unable to uphold Mr. Daly's complalnt that there was
Inadequate direction gliven to the jury on the evidence of Mérfha Kelly
highlighted abtove. Whether it was to be viewed as contradictory by the Jury,
necessarily depended on their view of the explanation glven that she had
make a mistake In the earller evidence glven, It was for the Jury to properly
de+ermine whether to accept her exp]ana+lon, and to assist them In thelr
determination, 1t was necessary for the learned trial Judge to alert them to
the evidence of what transplred shortly after the Incident so that they could,
1f they accepted that evldencé, particularly that of Sgt.-Ximines, bring It to
bear, on the Issue of the valldl+y of her explanation. The learned trial
Jjudge's direction was not a dlreéflon inviting the Jury to gloss over the
fact that the witness had earlier in her evidence sald that she did not know
Christopher and that she was seelng him for the first time that morning.

The complalint that the learned trial judge sought to rehabllitate
the credlt of Martha Kelly by using the warrants of arrest as evidence of the
truth of her assertion that she knew Christopher before, is without merit so -
also Is the further complaint that the contents thereof constituted hearsay
evidence. The evidence of Martha Kelly, which lronically was elicited in
cross-examination even though there was no necessity to do so, having regerd
to the state of the evidence at the close of the evidence In chief, was that
the name of Christopher Brown was glven to Sgt. Ximines. He Sgt. Ximines In
his evidence, confirmed this as a fact. He also gave evidence that he did
not know Christopher. The fact that Christopher's name appeared on a warrant
Issued on February 15, 1988 which warrant was prepared on the specific

Instructions of Sgt. Ximines and thereafter approved by him was in the

clrcumstance evidence In support of Martha Kelly's evidence at trial that she

knew Christoptar and that she had glven his name to Sgt. Ximines. The latter
haQing approved and adopted the warrants of arrest as being his own, albelt

written up by his subordinate, rendered the warrants of his own making. They
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wore thus documents the conterits of which were not hearsay.

Grounds 2, 3 and 3 (b) are not sustainable.

Grounds 4 and 4 (b) of Mr., Daly's grounds of appeal complaln
"that the learned judge falled to dlrect the Jury adequately In relatlon to
Identiflcation of the second appellant. In particular he falled to direct
the jury as to the effect upon Martha Kelly's Identificatlon 1f they found
that she did not know him before and/or that she had not told the police his
name on the date of the offence or were In doubt about them. Further the
directions In regard to these Issues were sc strongly blased In favour of
the prosecution as to amount to a usurpation of the jury's function."

Mr. Daly's argument Is predicated on the hypothesis of the jury
disbelleving Martha Kelly that she knew the second appeliant before and had
glven his name to Sgt. Ximlnes, In such clrcumstances, he complalns that
the dlrectlon on visual Identlfication of a person being seen for the flrst
tIime was [nadequate.

We do not share thls view. The learned trial judge at pages
231-232 specliflically dealt with the evidence of opportunlity which Martha Kelly
had of observing the second appellant In relatfon to time, lighting, proximity
and another physical condltlons. He dlirected the jury to look for any
weakness In the ldentiflcation evidence and highllghted as a possible weakness,
her evldence in chlef that she did not know +hé second appel lant and had not
seen him at the time of the Incident. He explalned the absence of an
ldentificatlon parade as resuiting from the second appellant's name having
been glven to the Investigating officer who prepared a warrant of arrest in
consequence. THus the rellablllty of Martha Kelly's assertion that she saw
the second appellant at her apartment and recognized him, and that she was
not mlstaken, was left for the conslderatlon of the jury within the context

of all relevant matters having a bearlng on the rellablllty of her visual

observation of the persons who came to her apartment on the morning In questlion.

The direction was unblased, objective, and adequate and these grounds of appeal

are accordingly entlrely without merit.
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Mr. Daly's final ground of appeal Is that™he learned trlal
Judge's comments on the 2nd appellant having made an unsworn statement
were unbalanced and unfalr and calculated to suggest that this appellant
may have glven an unsworn statement Instead of evldence because He had

something to hide and consequently, that 1+ was a possible Indication of
gullt,”
The learned trlal judge at page 245 directed the jury In these

9 .
words:

"Brown made an unsworn statement. He Is
entlitled to do that., It Is his right.
But then again | can tell you, you can
ask yourselves the question, why did he
do that? DId he have anything to hide
or was he afrald that any advantage was
going to be taken of him by counsel for
the prosecution, though he ought not to
be In that veln or frame of mind because
he Is represented by able counsel and
1f any advantage Is golng to be taken of
him they would jump up and object and 1
as the Judge would have to glve him a
measure of protection. So, you will
have to ask yourselves why has he chosen
to glve an unsworn statement? But It is
his right, but you look at 1+."

Mr. Daly says the learned trial judge was not entltled to ask
the jury the question "Did he have anything to hide?" And that this amounted
to an Invitation to the jury to find that he had something to hide which Is

not permissible. He referred us fo R, v. Sparrow (1973) 2 All E.R. 129 and

R. v, Mutch (1973) 1 All E.R, 178 In support of hls submlsslion,

We do not derlve any assistance from the above cases. In

R. v. Mutch (supra) the direction was patently wrong In that I+ was an express

and posltive dlrectlon to the jury that they were entitled to draw Inferences

unfavourable to the accused because of hls fallure and or neglect to glve sworn

evidence. The actual dlrectlion at page 179 was In these words:
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"l have to tell you thls: the jury are
entitled to draw Inferences unfavour-
able to the prisoner where he Is not
called to establish an Innocent
explanation of facts proved by the
prosecution which without such
explanation, tell for hls guilt."

(::> i+ was held that though the above form of words might have
( been permlssible 1f the evldence had established a sltuatlion calling for
"confesslon and avoldance" they were not proper for a case |like the one then
in questlion where the sole Issue was, whether an ldentlficatlion was correct

namely was |t the prlsoner who went into a grocery shop and therein

comm|tted robbery.

In R. v. Sparrow (supra) whlch ralsed an Issue of common design
fo use a gun, |f necessary, |q the course of committing a theft, the appellant
<:;) dld not glve evidence. The summing up to the Jury at page 132 amounted to a
clear directlon that the prisoner was guilty because he dld not glve evldencse.
The directlon was In these words:

"Was there a common deslign, a common jolnt
enterprise to resort to loaded weapons
which he the appellant must have known
were In the car In the event of thelr belng
pulled up by the pollice and questioned about
It. All those matters, as to what Is In a
person's mind, can in the last resort only
be proper!y gone Into If they are tested and
checked and people have an opportunity of
asking questions about i+, That (the judge
Indicating the witness box) Is the place to
glve evldence about that, not to rely, If
I can put It that way, on the eloquence of
your counsel In bullding up from a statement
that you have made which may be challengable
In a number of dlfferent particulars. It Is
very easy to take that course but you may
think, members of the jury, that In a case of
this kind |+ was really almost essentlal, If
there was a real explanation as to his part,
If there was a real bellef In his mind that
he never contempiated for the moment that any
shootIng was going to take place, Is It not
essentlal that he should go Into the witness
box himself and tell you that himself and be
C:N\ subject to cross-examiantion about 1t? Well
-4 he dld not do so and there It Is."

‘N\
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I+ was held that by using the words "Is It not essentlal that
he should go Into the wltness box and tell you that himself and be subject
to cross-examination about 1t? Well he did not do that and there It |s"
the trlal judge overstepped the l|Imlts of justiflable comment. With that
concluslon we are In entlire agreement. However the words used In this case
could not be equated with the positive dlrection In the clted cases that
was glven to the Jjury., In the present case, the learned trial judge was at
best Inviting the Jury to consider any other ratlonal reason whlich the
second appellant may have had for maklng an unsworn statement on which he
could not be cross-examined, apart from hls legal right to do so. The
learned trial judge juxtaposed In questlon form, whether the reason could
be that he had somethlng to hld9 or that he, notwlthstanding the protectlon
from hls counsel and the Judge,‘was afrald of being taken advantage of In

cross-examlnatlon. |t was left to the jury which vlew appeared more reason-

able., |t was not a positive statement that he had anything to hide nor could

the direction be reasonabl construed as an Invitation to the jury to conclude

gullt from his fallure to take the witness stand. In thls regard we are In
agreement with the submlsslon of Mr. McBean for the Crown that the comments
of the learned trial judge are well within the guidelines lald down by the

Privy Councl! In D.P.P. v. Leary Walker (1974) 12 J.L.R, 1369 in which at

page 1373 the learned Lords of the Privy Council| stated the guldelines thus:

"There are, however, cases In which the accused
makes an unsworn statement In which he seeks
to contradict or explain away evidence which
has been glven agalnst him or Inferences as to
his Intent or state of mind which would be
Justifled by that evidence. In such cases
(and thelr Lordshlps stress that they are
speaking only of such cases) the judge should
In plaln and simple language make I+ clear to
the jury that the accused was not obliged to
go Intc the witness box but that he had a
completely free cholce elther to do so or to
make an unsworn statement or to say nothing,
The judge could qulte properly go on to say
to the jury that they may perhaps be wondering
why the accused had elected to make an
unsworn statement; that It could not be
because he had any consclentious objectlon to
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"taking the oath, slrce, 1f he had he could
affirm, Could It be that the accused was
reluctant to put his evidence to the test
of cross-examination? |f so, why? He had
nothing to fear from unfalr guestlons
because he would be fully protected from
these by his own counsel and by the Court."

I+ Is our view that the learned trial Judge based hls direction
on the above guldelline merely asking the direct question "DId he have anything
to hlde" as a substlitute for the more subtle questions of thelr Lordships of

v
the Privy Councl! namely -

"Could I+ be that the accused was reluctant

to put his evidence to the test of cross-

examination? |f so, why?

The obvlous answer to thelr Lordships! questions in our view

was reluctance of the accused to have the truth, which he was seeking to hide, i
extracted from him In the crucible of fair but through cross-examination. In
both cases 1t was left to the jury to answer the question. They were not
directed nor Invited to answer the question In any particular way.

We think there Is no merit in this ground.

Finally, we now conslider Mr, MclLean's complalint concerning the

learned trlal judge's comment In the course of hls summation to the jury that |
he detested Rosalee Ramsay's behaviour and his further directlion that I+t
should be brought to the attention of the Director of Publlic Prosecutions.
The learned trial Jjudge having reminded the jury of Rosalee Ramsay's evldence In
support of the flirast appellant's allbl, proceeded thereafter to remind them
of her other evidence firstly that relating to Martha Kelly approachlng her,
secondly of the request to her to arrange visits to the appellants by the sald
Martha Kelly and thirdly of thelr jolnt visits to the appellants at the Remand
Centre. The learned trlal judge then sald at page 242:
"You have to look at Rosalee Ramsay In all
the clircumstances and look at Martha Kelly
and declde who you belleve In the
clrcumstances. And Mr. Wright let me say
it at this time here and now, | am putting
It In this case. | detest the behaviour of
Rosalee Ramsay In this case. | am saying

that you are to bring I+ to the attention
of the Dopopo"
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Mr. McLean complains that the expresslon by the learned trial
judge that he detested the behaviour of Rosalee Ramsay and that 1+ should
be reported to the Dlrector of Publlc Prosecutlons had the effect of
serlously impalring, If not destroylng the credit of Ramsay who was a most
vital witness for the defence. Mr. Daly on behalf of the second appel lant
assoclated himself wlth the complaint of Mr. McLean and submits further that
the words were disparaging and amounted to a dlrectlon to the jury not to
accept Rosalee Ramsay as a wltness of: truth,

To the contrary, Mr. McBean for the Crown while readlly conceding
that it would have been eminently more deslirable for the learned trial judge
to have deferred unti! the close of the case, hls dlrectlion for the behavlour
of Rosalee Ramsay to be reported to the Dlrector of Publlic Prosecutions
submltted however that no prejudice ot miscarriage of justice could or dld
resﬁlf because the learned Judge was‘mérely expressing hls view on conduct on
the part of Rosalee Ramsay which Hq considered Intolerable namely (a) her
receiving a statement from a crown witness in a serlous case to wit a murder
case Involving her son purporting to show that the witness had glven false
report to the pollice prejudictal to her son, and falllng to bring it to the
attentlion of the pollce; (b) her asslsting the witness to vislt the appellants
and having dlscourse with them at the Remand Centre using false names and
addresses and actually jolning In such vislts and dlscusslons.,

That the above represented the behaviour which the learned trial
Judge sald he detested and which he directed should be reported to the
Dlrector of Public Prosecutions islmanifesf from what he sald Immedlately

thereafter. He sald this:

"She sald that she got thls information and she
visited with her at the Remand Centre, and she
used names, different names. At one stage she
even allowed her to glve her address but she
hasn't reported that to the pollice at all. She
sald that she gave her three bits of paper ....
and Mrs. Ramsay didn't run with It to the polics,
she ran with 1+ to her lawyer, She ran with I+
to her lawyer." ' '
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In cur view the context In which the learned trlal judge made
hls comment and dlirected that the Dlrector of Publlc Prosecutlions be Informed
showed clearly that he was not Inferring that Mrs. Ramsay had perjured hersel f
In her evidence nor that she had commltted any offence. He was merely
referring to conduct, which was actually admitted by Mrs. Ramsay, which was
undeslirable, even though not necessarily affecting her credit and which should

be brought to the attention of the Directér of Publlc Prosecutions.

¢

‘Alferna*lvely to the extent that such conduct could concelvably affect

Mrs. Ramsay's credlt as a person who Indulged in improper conduct, such comment
In our vliew was necessary to balance the comment of Mr. McLean in hls address
to the jury Inferred from the learned trlal judge's summatlon at pages 225

and 227 of the record of lmpropér chduc? of Martha Kelly and Sgt. Ximlnes
namely that the former was hoodwlnkfng the administration of justice while

the latter was part of a plot to set up the appellants so that Martha Kelly
could get money. These comments by defence counsel were speclfically adverted
to by the learned trial judge as we have earller sald in hls summation at

pages 225 and 227. The learned trial Jjudge In commenting on the admittedly

Improper cbnduc#hof Mrs. RamSay“was broperly ensuring that the same could be
consldered by the jury In relation to the Inslnuated Improper conduct of
Martha Kelly and Sgt. XImlnes In arriving at where the truth resided,

In conclusion we are of the view that the appeal of each of the
two appellants ought to be dismissed. Each |s accordingly dismissed and

the conviction and sentence afflirmed.
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