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NOTES OF ORAL JUDGMENT

ROWE P, :

The applicant waky wonrvicted on November 15, 1979 for the murder

of Abraham McKenzie in the E}me Circuit Court before Theobalds J. and a

Jury and was sentenced +o deaih, His application for leave to appeal came

) :
on for hearing on March 20, ?9§1 and Mr. delisser sought and obfained leave

to argue five grounds of appeal, viz,:

"1. That the Learneg Trial Judge misdirected
Tthe Jury in that in dezling with the
Issue of !inferences! he led the Jury to
believe that the fact the Appellant was
seen with a gun meant that it was he who
shot and killed the deceased,

2. That the Lsarned Trial Judge did not
adequately deal with the question of common
design.

3. That +he learned Trial Judge misdirected the
dury by wrongly asking +hem to consider the
evidence of a witness one Kenneth Henry who
was not called,



#4, That the Learned Triai Judge may have
confusead the Jury in dealing with:

(i) *he purpose of cross-examination.
{(ii) assessing demeancur,
(i inferaences.
5. That the Learned Trial Judgs wrongly put fo

the Jury a highly speculative theory of the
crime which was not supported by the evidence.”

He clected, however, to submit arguments on Ground 2 only,
complaining that the learned trial judge did not adequately deal with the
quastion of common design. In the light of the defence there was no basis
on which This complaint could bs sustained.

1T had boeen the Crown's case that the decsased, an inspector of
Folice, had visited licensed befting office premises along Heywood Strest
in Kingsten on Saturday, March 20, 197%; that soon thereatfer he was seen
struggling with a mant that scveral gunshots were heard and the deczased
fell to the ground. The man with whom the deceased was struggling was seen
with a revolver In h?s hand and This gun he put in his waist and wslkad
away from tThe premises. One witncess said he saw a third man come Yo the
gate but that man did nothing.

inspector McKenzie was shot five Times at close rangs. The
applicant was identified as the person who had the firearm and who was seen
struggling with the decsased by a member of the prosecution witnesses., In
his defence the applicant put forward an alibi and argued that the prosscution
witnesses were mistaken in Thelir Identification,

These issues weré left to the jury in the most adequate manner

and The Court found no merit in the single ground apgued.



