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ROWE P.:

Tyrone Davis was killed at Long Pond district in Portland during
the night of January 8, 1987. Everton Clarke_was arrested nextmarmning in
some bushes off the Long Pond Road and charged with the murder of
Tyrone Davis. Two persons testifled at the trial of the appellant In the
Portland Circult Court before Theobalds J. and a jury that they actually
witnessed some of the acts which led to the death of Tryone Davis and one
of those witnesses positively Identified the appeliant as the assallant.

Just prior to hts apprehension, the appellant was shot and
wounded by ?hé police. There was a dispute at trial as to the circum-
stances which immediately preceded the sheoting., It was alleged by the
prosecution that upon belng shot the appellant was taken to the main road
and after caution, he said: "A ml kill Beckoo. A never mean to kill him.

Mi only plan to rob him and him start to fight me." The appellant also said
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that he had taken a sum of money from Becneo,qrhe ni¢k~nahe bQVWhich the
deceased was known, ” | : o
BeTween January 9 and January 15, 1987, The appel lant was
hospiTalIzed under police quard in The Porf ‘Antonio HospuTaI He was
released tn+o The lock~up aT Tho Police Station on January 15 and on the
following day, The prosecuTIOn ‘al leged ThaT he gave a written statement
under caufion,v After a hearlng on the voire dlre +he learned. rrial judde
admitted the sTaTemen+ InTo cvidence. ThaT s+a+emen+ was challenged by
the defence on a numbcr of ‘bases.” The appetlanT sald +ha+ he was shot at
Long Pond road: In- cold blood and +ha+ +he same officer who shot him took
him from +he cells a+ Thc Police- S+a+lon on January 16 and asked him If
he wanted ano*her shof Thie sa]d +he appelian+ -caused him to feel
coward and +ha+ was hIs sfafe of mlnd when he was . lnTorrogaTed by the

T

officer who gaVe ev;dence of havlnq +aken +he wr!++en statement from the

v 4

appellan+” .Fur+her The appellan* said that:. he was pu+ in fear by the officer.

This is how he dcscribed The scene

e MrJ,BaJJey ask me 1f Is me kill the
...~ man and ljfo!dfhim, no.

P Af+er:Mr.'Baliey epoke'whaf_nexT took
place?
A: Then he start to stamp' his. feet on the

ground and start to lick his hand on the
desk, -sar, and him tek the gun and lick
down on the table and say 1 must tell
- him the truth sar.” -
The appeltant eald;¥naf;he,poneigten¥Jy}@enied all knowledge of the kliting.
He admitted that a femaie Justice of The Peace arrlvo |n the room in which
s
he was and ThaT he signed a papoer but he dtd no+ adm‘f Tha+ he had narrated
to the pollcc The con+en+s of that s+a+emen+
In hIs summa+ion To the Jury +he learned trial judge explained
what were hls-funcflons_ln;relafion *9,*hQ¢C§U*'°” statement and what he

considered-To bej?ﬁg fune%jens‘oftTHequrgljnjrela+fon thersto.
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We set out the relevant passages below:

At page 160 of the Record he sald:

"l heard the evidence and | ruled that the
statement was admissible and you were called
back in and the statement was read to you.

But, Mr. Foreman and members of the jury, -bear

. in mind that my function Is to rule on whether
that statement ought not to be put beford you.

.. It does not relieve you of your responsibility
of deciding amongst yourselves whether or-not
that statement or confeSSIon was free and
votuntary, el

So, when you come to retire, you will have the
statement with you If you wish and you dectde
first of all whether it was free and voluntary

. and secondly if the answer to that Is yes, it
was, then you decide amongst yourselves what
does it mean. Well, you have to decide. 1+
speaks for Itself. It is In effect saying that
the accused man 1s admitting that he was out
Long Road; he tried to rob the deceased, the
deceased put up a fight, ftripped and fell and
he used a stone hit him in his head; took money

- from his pocket; took money from his cap or hat;
and he 1s therefore admitting responsibflity for
the crime, so you wouldn't have much difficulty
In déciding what 1t means. Thirdly, you have"
to decide what weight or value you attach to
the statement. Well, 1f you decide that it was
free and voluntary and if you decide that It
‘means what It says, then you won't  have much
difficulty In deciding what weight and value you
attach to it, and that Is the main thrust of the
case for the. prosecution.®

At page 168 of the Record he said:

"The nexf wu+ness for the prosecution was

: De*ccflvc Josiyn Bailey. Now, his evidence can
be regarded as crucial because it is on his
evidence that you are asked to consider the
acceptabil Ity or otherwise of the caution
statemont which is cructal to this case."

Then'af'mage 159 .he satd further:

"The withess went on to say that he asked two
questions afterwards in order to clear up
something and those questions and the answers
to them form a part of the caution statement.

He said not only did the accused sign it but the
Justice of the Peace sign and he Inspector .
signed thc statement and prior to taking 1t he
read over ‘the words of a cautlion to the accused .
man and he had the accused man sign that. Of
course, there Is sharp conflict here because the
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"evidence of the accused is that a gun was
available or was visible on the table and

that the Inspector stamped his feet and
thumped the desk with his fist and used the
handle of the gun to knock the desk:” This

is categorically denied by the Inspector and
it Is for you to deal with it In accordance
with my directlons on the question of freeness
and voluntariness of the statement,” L

f QF|naI$y at page 176 he dlrected:

"Well, | have already dealt with the evidence
or the cross-examination of Inspector Bailey
on that subject, when it was suggested to | -
Bailey that he it was that had come and taken
him out of the .cell. You might wish to ask
yourselves ‘How would -he ‘know that it was
Corporal Riley who was calling him, when in
his position, lying down in the cell, he would
not have been able to discern who_was calling
. if anyone.was calling from outsidc Anyway,
he sald that he saw Mr. Riley in he passage
and the person-took him, handed him over to
Riley and he was taken to the CIB office where
he felt coward. He sald he was coward, he was
put on the ground to sit and he saw Mr. Bailey ,
In the office and Mr. Bailey asked -him ¥f it was -
ma kill the man, stamped his feet, hit the desk
with the gun handle. All these are aspects
which you could properly consider in relation to
whether or not the statement was voluntary If
you accept them as being true.. :It's all an
issue of fact which you are to dotermine.”

Nowhgre in these passages did the learned ftrial judge alert the
Jury +9 +he‘fa¢+ that the appellant was saying he did not make the state-
ment wﬁich waé attributed To‘him and therefore the jury should determine
at the outset whether or nof‘he_did not make the exhibited statement. - By
failing to remind the jury that the defence was contending that the appel lant
was puflfn fear by the same police officer who, on fhe;defonce account ;:had
shot the appellant a few days earlier and who now' lssuad an implied threat
1o shoot the appellant, the learned trial judge did not fairly described the
circumstances which the appeliant said made him fearful and so falled to put
before the jury the full ambit of the defence in relation o the caution
statement. Tha learned trial judge Indicated at page 169 of the Record that
he had given the Jury "directions on the question of frecness and voluntari-

ness of the statement" and that the jury should act in accordance with those
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directions. in fact hé;hadiglven‘no such dfnééfions.

Mr.‘Cooke drew our attention to a discrenancy in the evldence
of the prosecution in that Thé Justice of the Peace did-nd+ testify to
having heard the caution read to the apbe|lén+ and he ddégesfed that this
omission could in some way affect the credibility of the other prdgecufion
witnesses as to the taking of the caution statement. Indeed this factor
was not highlithad before the Jury as dlso ofher aspcc1s of her evidence
deallng with the position of the appellant in the room when she attended
at the Pollce Station. | |

The proseCh*ibn.nelféd_dpon the caufion‘s+a+emen# o such an
extent that it Wésvcafegorlsed as “crucia]" by the learnéd trial judge.
Having regard to the unsafisfacfory freafhen# of this aspect of the case
by the learned Tr‘al Judgu, we are of The view ThaT thera is merit In

Ground 4 of fhn addnfnonal Grounds of Appeal which complained that:

"The Learned Triat Judge erred in that he did
not adequatély assist the jury in his directions
' per+a|n|ng to ‘the caution statement.®

Mr. Cooke frankly sugges+ed that a flnd:ng in favour of fhc

appgllanf on Ground 4 could only Iead to a new trial and we are ln complnfe .

aqreomonf wi+h that posn#ion. We are of the view that This application

}

should bc +rea+ed as Thn hoarinq of +he appeal, that the appeal should be

allowcd Thb convicflon ouashod and fhe sanfence sef aside, buf we conslider |

+ha+ ;n fhe inTprosfs of JUSTICL a new Trial should be ordered +o take

p|ace in The nox+ session of *he Por+|and Circul+ CourT

.
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