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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NC. 938/85

SEFORE ¢ The HOH, br. Justice Kerr, J.A.
The Hon. Fr. Justice Carey, J.A.
The Hon. Mr. Justice White, J.A.

R. v. FABIAN HURST

Norman Samuels for applicant

Miss Heather Dawn Hylton for the Crown

February 3, 1987

WHITE, J.A.:

The applicant, Febian Hurst, has made this application
for leave to appeal against his conviction for forgery of a docu-
ment of transfer of a motor vehicle, uttering that document which
was alleged to have been forged, and procuring the transfer of the
motor vehicle on that document. The matters which have been
adverted to very strongly by Mr. Samuels in his arguments are con-
tained in the supplementary grounds of appeal which indicated
additional grounds to what was originally filed, viz., that the
verdict was unreasonable and cannot be supported by the evidence.
The two additional grounds were particularly; Ground 2, which con-
tended that the Crown failed fo prove the required intent to secure

convictions on all counts, and the learned trial judge ought not to



.Have.lefT +hé “case to The JurY, for;_alférﬁa+;ve #o +hﬂ dashonesf R
intent’ reQulred for forgery, There was suff|c1enf ev;dence fhaT TheTf"
accused could have cons:dcred hIﬂSLif as acflng in: good faiTh ﬂnd e
under @ ¢laim of rtahf |f in .acf he d d SIGn Mr. Moulfon 's niame f§ﬁ ”
the Transfer, and Ground 3(c) whlch compia:ned fhaT fhe iearned e
frual Judge m:sdurecTed ?he sury 1n respec* bf +he use o- s;mnlart-5f "'
Tle insuspect docurren'i's° iff’ﬁ'ﬂf?f: f ffjﬂff5w“”; | .

The facts pu+ very shorflv are, Thaf Mr Eaféhﬁﬁéﬂf¥6;;3Aui'..

a truck owner, operafed a +ruck in par?aershlp w1+h anofner man,, et

Eros~Ra+1ray ThaT +ruck wa; belng used To draw bauxsfe, ba? becéuse
ot The siow»down of fhe baux‘ e =n1ng and shippin _?He parfners
wers: unab}e For meuf +he dumands of a loan whach They had obfalned
from The bank “The® baiance ou?s?andino on Thls Ioan was Thv sum of
$9;OOC;@O:W“Ther forp, To al[ev;a?e The s;+ua+:on Mr. MoulTon wenf
To MF;:HurST'and asked:h:m,_as he;puf:;fj To;come-anﬁ..Q buy ouT_The- '
hal f-'--éﬁ?a'r'é ot MFE q'a%%ré'{; ,' R éﬁ’f-w’c’sui d .b”é 3":'2 nre ol acunen'i‘ of :_ﬂ{e'
securlfy Which Mrs RaTTray had prOV|ded by hss TsTIe, AE&C&?EQ’%&ﬁ&TL
That rf-uquesf Mrs MouTton ==nd:,‘ ' Hurs‘i' Went o 'l‘he bénk $5, 000.00
was paid’ To The bank® and Mr, Mou!Ton gave Nr HursT ?he documcnfs - ﬁ}"
The llcences-and the C@FTiflC?TG-” reJaTrng~+0“The ?ruck & The
$5, 00000: havzng been pa|d aT The bank “and’ he hav1ng recetved
!ns;*ance papers and the' boofle; from Nr. Moui?on Mr %ursT appa—"9°:
rertly took the Truck and-was Operaflng The Truck Séhé%ihé-afTeﬁ*le'
Mr, - Moulfon ‘said he went To ”ha?a R:ver and he saw Thc EICanb whtch
was then in the appf;caans name._ He asked The appllcanT how he gof
The IICGQCL in hls name’ and The aépllcanT sa1d Thaf was nofhing 'Thé%
defance denled fhaf anyfhrng tlky Thaf happened The defence case was -
thet it wad bn oufrlghT purch S0 of “the fruck by wr, Hursf from '_'1“?
e =ouiTon.."'f ”; AR : o : g -

Kow fur+her tnvesf;gaflons fevealed that fhero Wﬁs a

Transfer documen+ for ?he ?ruck aT ?h@ office of Thﬂ Co[lecfor of - Taxes.
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This_frgpgfer_pgrg”Mrﬁ qu}quis sjgna+u5§,:£Mr,;MoqLion said,

“I did not sign that.” Mr. turst admitfed having had that document,
but said that when he.SQi-fhfé;ﬁQ;UmﬁﬁTw-TQgﬁéé:;he.Judge;S~d555;V \w
cript{gqi "fhguentjrefy_qf_fj;_ihe Qpp§; pqrfipn 5f it, in_any‘gvenf.
was wfiffgn,up,:andifhe_]eft hend-side, by Mr{_ﬁqu}fopiﬂ CAs .l said
before, Mr. Moulton said he did not write if;.hgsinsfsfed at. the
TriaiAfhaf he did nﬁ? wrife iT;:buf the handwfi%iﬁénexperfj.Assisfan+
Superinjendgpf{MaJprngar;ied éﬁf an Qxaminéfjoh of the. handwriting
on fhe Qgcumenf;_gompar[ngij%”wifh:C.1;5,.fprms_which_ccnfain the
finger-prints pfﬁfﬁg_app@jégéT,JandThg?signaTgres that the applicant-
made‘gnsfhgss forms, and he came to Tbe ch¢Jysjon thet the writing ..
on Th?,C°JrB% forms was signed by the applicant, and. the writing on
cxh}pit_Z,ﬁfhe:chumenTﬁqf Transfer,:wgs_donéLby one eand Tthe . same ..
persog,_ap¢fj+:was,his opinion that exhibit 2Jwa$_in:facf written by:
The:accgsgq?:“ )

The account given by the gpplicant =t fhe frial was sub- ..
stantially that he didn’t sign Mr. Moulton's name; heé.didn’t write -
up any of the document of transfer.. He got it. from.Mr. Moulfon.- -
Aii_hgfdid_was to.write up the lower.ssection; hexsigned:as transferee.
He wrote in his.name and tendercd the document.to the collectorate
and got the truck transferred.fo him. .This was.in_qupiaf}on_of The
Transactfion of the purchase by him of the truck, . As_The{[éarned Trial
Judge put JT;TDJT@e jq;y,tfhey had .To decide whether. the TransécTion“~
was.one Qf;a“genqhne sale, or just.a merg arrangement for relieving

The finencial sfress under which Mr. Moulfon was labouring. .

- Mr,uRaTTrayfgaya_gyidence¢on behalf of the defence,: Mr. Rattray's

evidence was that the truck was operated .in parinership between him- .
self anqﬂMr._Moqtfpn,zand_ipigffecf,,;sth_uﬂdersTQod j+,_The
transaction between Mr. Moulfon and Mr. Hurst was "z half and half

arrangement, in rospect of the truck.” Although he supports the

applicant that the sum.of $1,500.00 wes to be paid to himself and a .



~snmaiar suﬁ To Mr. Mouifon aﬁd ThaT In faé?.he recelved $1 000 OO
*he fac+ rematns fﬁa? The aUﬂ To?af of hlS evndence IS To deny whaf ?:H
'The defence w;shed To convey, +ha+ IT was an oufraghf sale of The R
fruck +o Mr. Hurs+ | . e o :. | f: -

Mr. Samuets who argued The.aopea!, submlffﬂd +ha+ it wés
unreasonable for Tne Jury no+ To hava accep?éd The eVIdence:by The T :
_deTencb as To fhe Eack of lnfen? qnd ThaT Mr. HursT was in facT

+he purchaser Bu+ IT nus+ be remembered Thaf Thu ques+1on of lnfenf

could only arise if HursT had sald “1 wro%e rf buf i Thoughf ! had ﬁ
some Pufhortfy fo wrsfe a+ W Tha+ wasn“f hzs dﬂfence ' ;5 hefance 9 '
was’ ThaT “i never wroTQ JT aT al! i goT |+ from MoulTon i gof ?he *',

rcIGVEHT documenf from Moulfon’; and as such he subn;ffed 1T +o The_;
co!lecfora?e i Mr Samuels was céncerned To po:nT ouf Tha: af wasn“f.
.fhe Col!ﬂc?or of Taxes who was mtsiead because There was some quesT;on}
_of ownershlp :nvo!ved BuT of course The |mporTan+ Thlng !S Thaf |

whnn'he submu?Ted The documen+ To The Collec+or of Taxas he mus? have

1n+°ndud Tha? Thu Coi!ecTo, of Tax 5 shou!d accepf iT as a valtd
LdOCUmcﬁf properiy ev;dencsng Thu #ransfer by Mr. Mou!fon as ET pﬁf;.”
 p0rTed to be ssgned by hi m, so that Mr Hurs+ couio be.regts?ered as
the ouner of the Truck T |
As far as it appears fhe iearned Tr:ai JudgD pu? all the
relev;nT quasflons to The jury. He Was repeTiTsous, maybe no doubt
anxious To get across +o “the Jury Thc naTure of each offencu, and o
he put to the Jury nOT_QnIy-qnd;vaaua!iy-whaf:The-prosecuTyon-was
saying, but alsc what the defénéé.QGS"cayfhg;'”He ¢u+.+é.+hem the
questions: . Was +he3ddcdhen+_?érged7 %as +here an tnfenf 6 defraud’-
And was thers an infent ¥6;&épbiVé é.person by decelT? He-deal+ .
with the cvrdence of Assusfan+ Sungrrnfendenf HaJor The w:fness who |
gave ‘expert eVIdence abou+ handur:fnnu, and in facf he tndicafed To

the Jury That Mr. hurs+ in hts:defence-was saying +haf-:+ Was an




oufrlaﬁ% purchaée.from MP RafTray, énd it was noT :n f_c% a.
parTnersf;p - {lke an agr emen? where Mr Hurs+ ccme 1n aufona+|c;lly
and bought ou1 Hr RafTray 5 porf:on | | . B
AII These were quosf;ons of facT for Thb Jury Alfhﬁugh
Mr. Sanue!s scf ouT hls grounds of appc*[ as | hﬁve ra ad on The
qu1sTion of lnfuﬂ+ Thnrc was hofhinc fo show eiTher on Tne ;Qfdéncé .
out of. cross~exam|na+ion ot THL compialnanT or even on Thu cvadén¢e 
an%r.\Hurs+ ThaT he was aﬂ?lng in good fath Thlnklng he had a |
claim of rlonf +ha+ he was justified in d0|ng wha+ was ailbgcd |
Thurg s no?hsng |n +hp ev1dcnco:rron which cne could counTer Tnf
allegd+sons of ?hc prosucuTlon +na+ he foroad The documen? “That hc
di d S0 W|Th ln?enf to defraud and wulinknowzng Thof The documan? was
forqed Thof hﬂ used sT ?o procure The +ranSTer of fh» Truck |
- There was much dlaCUSS!OD bewaen +hc bench anu Mr Qam@cls
and i Have no doubt +ha+ l? is chl undersfood ThaT Thts CourT dnd
noT acccu: +he arqumanfs bv Mr Samuels, end we, fhﬂreforu; d:smlss___

the application.




