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This application for leave to appeal a conviction
for murder vas treatved as the hearing of the appeal and by a
majority the appeal was dismissed on May 11, 195C on whiich
date we promiscd o put our reascns in writing. ‘This we have
now done,

Thie case for the prosecuiion rests almost
exclusively on the evidence of Constcable Everton Laidley while
the case put forward by the appellant is exclusively concalned
in §iis unsworn statenent.

Congteble Laidley said that on September 2u, lYdo at
about 2.30 ﬁ.m., he was on traffic duty. He was standing on
the sidewalk in the vicinity of, but cppesite to and facing the
Traffic Court on Orandge street watching the flow of traffic.
Hig purpose in standing there was to prevent buses parkiny in
that vicinicy to pick up and let off passengers thereby causing

obstruction to the flow of traffic. He ocbserved a Fargo
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minibus which drove from the

directicn of West Paradc up
Orange Street which is a one way street going up. The

minibus came to a stop in froni of him but about five vards

from the sidewalk.

and it had not parked.

It had not come to a

77}

top fox
appreciable time when he

saw the appellant holding

any

his collar with nis left
bus on to tne roadway. T
had a

he appellant whom he knew
v buck

as Roineo
e about c¢ight to nine irnches long in his right
hand. The appellant pulled the man on Lo

the reoadway and
they were facing each other

The e

~

n had nothing in hi
Laidley shouted to che appellant to drop che knife.

The
appellant leoked in the direction of Laidlcecy and saids

"Officer
tnief.”

The appellant then,

this man i8 4 becee Cuou..

stabbed the man with the buck knife some-
where in the region of the left collar bone.
£

He then let go

s 2
.

the man, dropped tne knife and run down Crange

12

bStieet.
Laidley walked towards the injured man whom he saw

staggering with blood gushing from the wound.

The man
swayed and fell on the roadway.

Laidiey who was only able to

cushion the impact of the man on to the roadway, took up the
kniaife, summoned

a taxi

.

and tock the injured man to Kingsocn
rublic Hospital.

Laidley remained there until a doctor was
swiamoned. his doctor having examined the injured man told
Laidley something,

Laidley looked on the injured man and

fourmed the impression that he was de

ad, This was about 2,453
p.m, barely 1% minutes afuver the incident on the rcadway at
Crange Streev. This d

rmovten examination as Carl Brown aged 1
eviaence as

QCceaseda was

identxified

e

at the post
9

yedrs. Meaical
to the cause of death was unavallable.

The engine of the bus was still running

g a man by
hand and pulling him from the mini-

s hand,
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Uncer cross-examination, efforts were made o
obtain evidence supportive of what the appellant subseguently
said in his unswoin statement but without success.

Thus Laidley was asked if the bus had not been
parked on Orange btreet sometime before the incident. He
sald no. He vas asked 1f in fact passengers were not embarvk-
ing and disembarking. His answer was that apart from the
appellant and the deceased who came off the bus, no ether
perseon disembarked and nc person embarked. He was asked
specifically if shortly before the appellant and the deceased
came off the bus he had not seen at least two other pecple
who came off the bus. He answered in the negative.

The cruss-—examination so far as is velevant is set

ouv hereunder:

"3, Before the incident tock place,
wasn't the bus parked at that
spot for sometime?

it WO .

L. Eh?
heo HNe.
¢. The engine was off, wasn't it?

ivae H$O .

f. 10, BiT

L. Ho sir.

e He?

{. Weren't there at least two other
people who came off the bus apart

fvom this accused man and the

deceased?

4. HNo, si:

¢. Many more than that?




—d=

SN

4. Just the two people, sir.
¢, Just the two people?

A. The injured man and the accused

(;3 man .
j

. Officer, let me suggest to you,
you see, that the bus was parked
by the side of the road?

A, No, sir

. and that while it was parked chere
the engine was coff?

. Ho, the engine was running.

Y. Pecple were coming ¢ff the bus and
SGlle wWere going onz?

< 3 A, No, sir
¢. In cther words the bus would stop
tilere taking up passengers and
discharging passengerss

!

e Ho sair.
¢. What were you doing thierc?

£. i was on traffic duty, I was observing
the flow of traffic.

. What was your purpose in observing the
traffic?

( ! L. 1 was placed at that point so thai no
minibus should perk there and pick up
passenyers, because we always have a
probleis there, minibus park, pick up
ana let off passengers, and obsuruct
the flow of traffic.”

The appellant maGe an unsworn statement which is to
the effect that on the day in question he was standing at
Chancery Lane when hie saw three men core from Orange street
side on to Nerth Parade. They stood at the intersection of
(»\ Chancery Lane and North Parade locking over the bus park. and
talking together. One of them left and went over to thie bug
park and grabbed a lady's chain. When he did this he and

tihe other two men ran up Chancery Lane throcugh an open lot and

went on to Ovange Street. They went intoc a van which was




..Su

parked on Orange sSitreet waiting to pick up passengers.
They seated themselves on the back seat. He went intc the
van and sald "Give me the lady chain whey oono just grab a
while ago.” The man who had the chain threw it to one of his
other two friends. The appellant turned Lo him and said:

“Give me the lady chain, all the

while oono thief the people chain

and the police dem come and

antagonise we."

one of the men saia:

“Come cut de whats-it~noc van, you
g police? You a police?”

When the man said this, one of them whose name was vaul Dillon
“back out” a knife at him. When Paul Dillon “back cut® the
knife, he the appellant held on to the twe rails of the bus
and kicked him and the knife dropped cut of his hand on to the
floor of the van. The three men ran cut of the van, the
appellant picked up the knife and ran behind them. He held on
e one of thewm while running and "me and him ;w;astling‘
coming out of the bus, when we was 'wrastling® out on the road
now, i hear a vcice say, "dwoy, wah dat?® 8o me let go cff
the man whey me hold on te while paying attention to the

voice what me hear say Bwey what dat? I let go the wan. By

the tiwme me look round for the man, him try to run, so 1

stretch me hand to hold him. When I stretch me hand to hold
him, him run off, so the knife must be cetch him here so. I

.

know twwe of the men but I don't &now the next man. One name
Faul Dillon and one name Popeyc. The three of them was therc.
{ Gont know the next man,

Before us two supplemental grounds of appeal were
argued. One related to the acequacy of the direction on the
cause of death, that is to say whether 1t was the injury
admittedly infliceed by the appellant that was the cause of

death. “here was clearly no merit in this ground and we did
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noi ceonsider it necessary to call upon the Crown to respond.

The court was unanimeus that this ground of appeal failed.

The second ground of appeal was that -

"The Learned Trial Judge erred in
Law in holding that in all the
circumstances of the case the
issue cf provocation did not aris

*

The learned trial judge did not leave the issue of provocation

for determination by the jury. He said at page 51 of the

records

“fi culiberate and intentional killing
done as a resualt of legal jprovoca-
tion is not nurder but mansluughter.
You may deliberately and intenticnally
kill somebody if you ave provexed; in
thouse circumstances the offence is
one of manslaughter, not murder. But
provecation does nobt arise in this
case, sc you won't have te¢ consider
provocation. Hr. Foreman and members
of the jury.”

aud in directing the jury on the elements which the

prousecution had to prove to estublish nurder he said at

Vel
sk N

Wy

The prosecution nust prove thet the
kXilling was unprovoked. 1n ¢hins case,
< have alrcady directed you to the
effect tiatr prevocation deoes not arise.
50, you will have no difficuliy in
saying, in finding as a fact in thais
case that this killing was unprovoked,

v

vefore us Mr. Sutherland subnitted that theve

was evidence which in law was capable of amounting to

page

provocation and the learned trial judge was therefore obliged
)

te leave v the sury that issue, He submitted that the

provocatlive acts whiclhi by their very nature would cause

a

reasonable man o lose his self control consisted in words

and acts which must be considered against the background of

hie appellant having observed the commission by the deceased

-

jeintly with others cof a felony namely larceny from the

person of a chain. These words and acts which amount to

provocation comprised -
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{a) abuses by the men in the bus
when the appellant followed
them there and sought to
recover the stolen lady®s
chain:

{b} being caunted by the man throw-
ing the chain tov the other iwo
instead of handing it over to
the appellant;

—
G
-

Paul Dillon backing out a knife
at nime.

Mr. Hibbert i1n his response, submitted that the
learned trial judye was correct in noit leaving the issue o
piovecation Lo the jury because therve was no credible narry
establishing as a matier of law the ccalescence of the thr
elements namely provocative acis and or words, loss of sel

centyol, and reasonable retaliation therseby entitling che

defence to have the issuve of provocation left to the jury.

relied for his submissicn on Lee Thun Chuen v, 8 {1563) 1

(e}

4

51 B.K. 73 wherein Lord Devlin at page 75 sald:

"Provocation in iaw consists mainly
of three elements -~ the acts of
provucation, the loss c¢f self-
control, both actuanl and reascnable,
and the retaliation proportionaie
to the provocation. The defence
cannot reguire the issue vo be leit
to the juiy unless there has been
produced a credible narrutive of
events suggesting the presence of
these three elements. They are
not detached. Their relationship
o each other particularly in
point of time, whecher there wacs
cime for passion te cool is of the
firsi importance. The point that

their locrdships wish to emphasisc

is that provocation in law means
something more than a provocative
incident. That is only one of the
constituenc elements.”

Dealing with the second element namely "1loss of

self contrel both actual and reasonable® Lord Devlin saids

£
ative
ce

t
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"Their Lordships agree that the
failure by the accused to testify
to loss of self control is not
fatal to his case. R. v. Hupper
(13) Kwaku Mensah v. K (14)

Bullard v. & (15) and R. v. Porritcti
(16) were cited as auchorities for
that. These were all cases in
which, as in the present case, the
accused was putting forward
accident or self defence as well
as provocation. The admission of
loss of self contrel is bound o
weuken, if not to destroy, the
alternative defence and the law
does ncio place the accused in a
fetal dilemma. But this does not
mean that the law dispenses with
eviuvence of any material showing
loss of self control. 1t means no
more than that loss of self control
can be shown by inference instead
v by direct evidence. The facts
can speak for themselves, and, if
they suggest a possible loss of
seli control, a jury would be
entitled tc disregard even an express
aenial of loss of cenper.”

In K. v. Hart (1978) 27 W.i.R. page 229 this court

tield that K. v. Lee Chun Chuen (supra) not having considered

the modern law of provocation in Jawmaica as sev out in section
& of the Cffences agaiunst the Perscn sct was nol whelly
avthoritative. The statement therein that there must in law
be evidence of “"retaliation proportionate to the provocation®
before the issue can be left Lo the jury did aot correctly

state the law in and for Jamaica. in this regasd

[as]
o
I-..
et
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=
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3 Cr. épp. xeport 132 was to be preferred

as stating the law on provocation. Though the guestion on

¢

appeal was whebther the jury had been correcitly directed on
the issue of the retaliation of the appellant i1.e. the third

element in K. v, Lee Chun Chuen (supra) theixr Lordships of the

Privy Council per Lord Diplock incicated the extent to which
the principles yclative te the law of provocation which were
originally wholly derived from the common law had been changed.

At page 134 he saids
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"In thecrr Lordship's view the only
changes in the common law doctrine
of provocation which were effected
vy section 3¢ of the Jamaica
wffences against the Person
{fiwendwent) Act Weo. 43 cf 1958
(which contains a provision identi-
cal with that in section 3 of the
Homicide act 1957} were {1) to
abolish the common law rule that
words unaccompanied by acts could
not amount to provocation and
(Zj to leave exclusively to the jury
the function of deciding whether or
noi. a reasonable man would have
reacted to the provocation in the
way in which the defendant did.
These two changes are inter-relaved.”

Their Lowxdshnips ithen laid down the test of
provocatcion in the law of howmicide in these words -

“The test of provocation in the law
ot homicide ig two fold. The first,
which has always been a cuestion of
facit for the jury, assuming that
there is any cvidence upcn which
they can so find, is, ‘was the
defendant provoked into losing his
zelf-contrel? The second, which is
one not of fact but of opinion,
‘weuld a reasonable man have reacted
to the same provocation in .the same
way a3 the defendanc did*?”

(e
g
)
0]

fin R, v. Hart (supra) this court concluded on

effect on K. v. Lee Chun Chuen {supra) of the statutory

provisions regulating the defence of provocation in these words

e -

at page 238

oc

Piccordingly, the Lliird element as
defineda in Lee Chiun Chuen's case
is essentially « matter for the
‘ury. <t is what Leord Diplock in
rhillips categorised as ‘one not
of fact but opirion’. It cannot
thercfors be used by the trial
judge as a basis for deciding
whether or not the issue of provo-
cation has been raised., What is
required 1s evidence of a
provocative conduct on ithie part of
the deceased and evidence from
which it may be inferred that ac -
pegsult. the LTl admy vemw uge to “a
sudden and temporary louss of self
conirol.' If there is such evidence
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"then it is the duty of the judge
to leave the issue to the jury
for them to determine with due

regard to the two fold test as
laid down in Phillips v. R."

Lee Chun Chuen (supia) therefore continues to be

good law so far as thie need for a credible narrative of
events suggesting a provocative act and loss of self control
betore a judye becomes obliged tc leave the issue of

proveocation tce the jury. This court has said as much in

R. v. Hart ({(supra) without using the eapression “credible

Rather the word ‘evidence' nas been

(-.

used. The word ‘evidence' however underlines Ycredible

nazrracvive of events® as usced in Lee Chun Chuen (supra) and

;

vidence' 4s the word used in the statutory provision
contained in section % of the Offences against the Person Act

governing provocation which reads as follcowss
"Gec, & -~ where on a chavge of murder
there is evidence on which
the jury can find that the
person charged was provoked
{(whether by things done or
by things said or by both
together) to lose his self-
control, the guestion
whether the provocation was
enouyh to make a reasonable
wan do as he did shall pe
lL!t Lo be determined by the
vo and in ceter m¢n¢u9
guesticn the jury shall
into account everyihing
both dene and saia according
co the effect which, in their
“p'nion, it would have on a
reasonable man.’

in R. v, Hart (supra) this court in effect construed

the word ‘evidence® in section & of the Offences against the
Perscon Act, albeit not expressly adverting to the section, as
covering an unsworn statement. Thus an unsworn statement
especially where the facts stated therein ave not challenged

by evidence from the Crown may in ouz jurisdiction constitute
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a "credible narrative of events." Le that as 1t may, in
the present case, the unsworn statewment, independently of
whether the facts therein suggest provocation, would not
appear to be credible because the setiing within which the
alleged provocative acts and words touk place did not exist
having regard to the sworn testimeny of the prosecution
witness. Theie was no bus which had parked on Orange street
wihich the three men who allegedly stole the lady's chain
could have boarded and in which they could have scaced
themselves. The cnly bus which came on to Orange Street was
seen fvom iv was being driven on to Orange Sitreet and 1t only
stopped momentarily. WMo persons bovarded tlizs bus. No
persons other than the appellant and the deceased came off
it. The police cfficer whoe was positicned wheve he was for

the very purpose of preventing buses from parking in the area

could hardly have falled to observe men running into the bus

,‘,' .

f such had occurred. Plainly on this view of the matter tithe
jury inevaitubly would have rejected the appellant’s version
of the incident as contained in his unsworn statement even

if provocation hed indulgently but erroneocusiy been lefu to

thew based on what the appellant said therein.
pid the unsworn statement contain facts which can
be described as preovocative acts and words and it they can
pe so described were they capakle in law of making the appellant
lose his self control?
ie appellant said in effect that he suw one of
three men who were earlier standing together, approach a lady
at a bus park and grab her chain. 4ll three men then ran
across an open space on to Orange Street where they entered

a parked bus and seated themselves. He does net say tiiat he

pursued them muchless that this was with a view to arresting
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them as persons who acting in common design had comnitcted

in his presence a felony namely larceny from the perscn. He
suid he went into the van and demanded that the chein be
handed over tc him. He had no legal authority co make the
denmand. He did not say why 1t should e handed over to hin.
il cannot be inferred thal he intended o hand it over to the
police. But even if this was & reasonable inference it

would not legally justify the demand. The peirson who had the
cnain was entitled to retain and protece his pussession
thereof against the appellant and to pass it to his companions

as the

v

ppellant said he did. 5Such conduct on the part of
this man cannot be construed as a "taunting' of the appellant
and i1s not therefore a provocative act, it is reasonaile
conduct in velation te properity over witich the men Knew the
appellant had no claim.,

The appellant said that when he addressed his demand
to the man to whem the chain was thrown that it be nanded cver
to him, one of these men said “come out de whats-it-net van,
you a Police, you a Police.” This Mr. Sutherland said
constituted provocative woids. Now, if on the statement it
was revealed that the appellant was endeavouring to excrcise
his commeon law powers of arrvest and was being abused and
subjected to contempt, the words could probably in the
circumstances be regarded as provocative wnd pessibly make
the appellant lose his self control. But he was not endeavour-
ing to effect an arrest. If he were so doing he would
certainly have surrendered his victim to the uniformed cfficer
when he.tooh his victim from the bus as he could noct have
failed to observe this officer's presence. He was rather
scekiny to obtain possession of the chain. Iis beang told to
get off the bus even accompanied with vulgar words and baing

told that he was not a police were not words amounting to
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insult or abuse and sc were not provocative words. He was
being told by this man tc leave thiem alone as he was not o
poclice which in fact he was not and by inference they weie
telling him that only a police officer could order them to
co that which he the appellant was trying to do. Even if the
wordas could by some stretch of the imegination be said to be
provocative they cculd not possibly cause a reasonable man

vo lose his self control, because he was not being insulied or

Finally, the appellant said that one of tne men
named Paul Dillon backed out a knife at him. #Hr. Sutherland
says this constituted a provocative act. Row the appellant
¢id not say Paul Dillon got up and came towards him with the
knife. All that can be gleaned from the unsworn statement is
that the knife was backed out so that the appellanc coulua see
that if he attempted fozcibly to take the chain, the knife
would be used. This was at best a uaoubtful provocative act in
that it manifested no mere than a warning that Dillon would
defend their pussession of the chain, albeit stolen, by using
the nnife if necessary. But even 1f this act could be
considered provocative, the appellant clesryrly showed nc loss
of self control. Rather he showed a cool composure,; presence
of mind and contempt for illon by kicking him, sc causing the
knife to fall to the floor of the van. His presence of mind
is shown by his hclding on to the rails of the bus no doubt to
balance himself against falling when administering the kick to
Dillon. Further, he was so much in contrcl of himself that he

picked up the knife before running after the men.



in sum there was

conduct on the part of an

v

cf the knife could be said
was no evidence from which
result the killing was due

sely control” as laid down

“

toe

in

evidence of & provocative

the men, or if the backing out
be provocative conduct there
may be inferrxred that as a

a 'sudden and temporary loss of

R. v. dart (supra)

it was for the above reasons that we concluded

that Ground 2 of the appeal also failed and that. the appeal

ought to be dismissed.
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neteen yeary old Carl Brown died on

pee

September ¢C, 1946 between Z2:3C p.m. and 3 p.m. The

appellant PFabizn Moses was charged with and convicted of his
murder before Waller J. and a jury in the Home Circuit

Court.

At trial the prosecution which opened to a straight-
forward case was presented with a difficulty in that the

nedical records of the posic-morten on the body c¢f Carl brown

-

had pbeen destroyed in a fire. Having regard to the evidence
of Acting Corporal Everton Laidley, the tiial judge, in.our
view, correccly over-ruled the no-case submission that the
Crown had not proved ithe cause of death.

The scene of the incident was Oranqe Street in
downtown Kingston. A/C Laidley was in uniform on txaffic
centrol duty. He saw a minibus drive northerly on Crange
Ctreet and come to a stop. He saw the appellant alight from
the minibpus pulling a man wiith him whom he was holding by the

-

collar with his left hand and in his" right hand the appellant
had a buck~knife -9% inches long. A/C Laidley shouted to the
appellant whom he knew before orvdering him to drop the knife,
The appellant turned und locked at the police orficer and
responded: "Officer this man is a blocd c¢loth thief.” With
that, said the police ofricer, the appellant raised the knife
and stabbed the man he was holding in the region of his left
collar bone. ulood gushed from the wound. &4s the wounded
man ;taggered to a fall, the appellant drepped the knife and
rai away. A/C Laidliey took possesgion of the weapon and
produced it at «trial. He summoned a taxi and transported

L™ -

Carl Brown to the Kingston Public Hospital. The tcunded man



was placed cn a stretcher and when examined by a doctor

a few ninutes later, A/C Laidley cbserved that the man wag
dead. Later that day in the company of ancther policeman
A/C Laidley re-visited tie Kingston Public Hospital and
again crkserved the dead body of Carl Brown. & post-mortein
examination was held, however, the result thereof was never

made aveilable to the jury.

Suggestions waere puil to &/C Laldley in cross-—
examination in an effort to lay & foundation for the defence
of accident. The Aacting Corporal firmly rejected the pro-

position that the appellant pushed his hand with the knife

v

towards the deceased in an effcrt toe re~capture him, and
maintained thal he was dressed in uniform and not in civilian
clothes.

In an unsworn statement from the dock the appellant
put forward the defence cf accident. His counsel has
submitted to us that in his statement he also raised the
defence of provocation. %he appellant caid he witnessed an
act of larceny from the person as one of three men grabbed a
lady®s chain at & bus stop and all three men ran and scated

themselves in a minibus. Ie expressed his state of mind at

this incident to be oue of apprehensicn as on previous

occasions the police had "antagonized" them on account of

o

N

similar acts by cother perg

(:

ms. C

o]

%]

nsegquently he followed

tlhie men on to the minibus and dewanded the return of the chain.
One of the men ordered him to leave the van using indecent
lernguage and enquiring if he thought he was a policeman. In
the words of the uappellant, the man said: "“Come ocut of the
whats~it-not van, you a pelice? you a police?"” Another of

the men "back out & knife" at him. This phrase although not

explained can only mean that a knife was drawn and pointed
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at him. According to the appellant he kicked the man and
the knife fell from that man‘s hand. Then the three men
ran from the minibus. He picked up the knife and chased
ther:, caught one and they began tc wrestle. The impression
the appellant wished to create was that at this moment, the
person on to whom he was holding was attempting to break
loose and he was restraining him for the purpose of handing
the alleged thief over to the police.

The appellant further said that he heard a voice

“Bwoy, wah dat¥®

He turned, momentarily released the man, and when he realized
that the man was running off he stretched forth his hand to
re~-capture the man and in that manner the knife inflicted the
injury. He was held by a policeman, who took the knife from
him but he was later released. So he ran away. The appellant
denied that A/C Laidley was in uniform.

buring inhe cross—examination it was suggested to
A/C Laidley, that although the appellant told him that the
man he was holding was a thief, the appellant did not preface
the statement with the word: "Officer”. Significantly when
the appellant gave his unsworn statement he omitted to make
any reference to his reply to the challenge: "Bwoy, wali dat:”

The learned trial judge withdrew the defence of
provecation from the jury. He direcied rhem on the law
relating to accident and to the lack of intent to kill or to
cause serious bodily injury. W%We consider his directions on
these two issues tc be impeccable. Indeed counsel for the
appellant raised no argument to the contrary.

Two grounds of appeal were filed and argued.



The first ground complained that the learned
trial judge failed to direct the jury that they should be
satisfied on the prosecution's case that the injury which
resulted in the death of the deceased occurred in the. manner
described by the eye-witness. In Mr. Sutherland's view,
there was a gap in the evidence for the prosecucion as it
did not bring evidence itc show the exact nature of the wound
which caused death, for example, its size, location, dcpth;,
and trajectory. Consequently the viva voce evidence of
A/C Laidley could not be tested against the objective fact
of the wound itszelf to discover whether that evidence was
consistent with the injury suffered.

I do not think that the absence of meédical evidence
was fatal to the Crown's case. In structure and in presenta-
tion, the Crown was relying upon a situation where the
appellant and the deceased were facing each other; the
appellant was holding the deceased in the front of his collar;
and in that position the appellant used the knife to stab
the deceased. Elood gushed from the wound which the
Acting Corporal described as being in the region of the left
collar bone. There was no evidence to contradict this
location of the injury. Walker J. specifically narrowed the
issues as to how the injury was inflicted when at page 93 of
the Record he directed the jury that:

"So you have to make up your

mind on the evidence whether

you believe the crown's story,
which is what Mr., Laidley says
about the deliberate raising and
lowering of the arm, which
points tov & deliberate act, and
the prosecution is saying no man
who does that can say 'L didn‘t
mean to kill him or I didn't

mean to cause him really serious
bodily injury'."
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Barlier the learned trial judge had dealt with the

case for the defencc. At page 93 he is recorded as saying:
"But I remind you, his cardinal
T defence, of course, is accident.

QVJ aAnd, of course, if you believe
that the act was done accidentally,
the injury was sustained
accidentally or may have been sus-—
tained accidentally, your verdict
would be not guilty of murder, not
guilty of manslaughter, because
accident is, an accident is a
complete defence.”

The appellant did not give evidence and, I repeat
there was nothing to contradict the evidence of iActing
..... g Corporal Laidley as to where the injury was inflicted. There
A\

<; Was no gap in the Crown's case as contended for by the

appellant.

There is no merit in the further argument of

Mr. Sutherland that in the absence of the medical evidence

the appellant‘s defence of accident could not be fairly tested

for the simple reason that a forward lunge could not have
produced an injury in the collar bone.

(_? The second ground of complaint was that the learned
rrial judge erred in law in withdrawing the issue of
provocation froum the consideration of the jury. Mr. Sutherland
submiited tha® in his unsworn statement the appellant fairly
raised the issue of provocation when he recounted:

(a) that he had witnessed the
commission of a felony, viz.,
larceny from the person and
partly to protect his good
name he had gone in pursuit

. of the thieves to recover the

(~/ stolen property;

(b) +tnat he was abused on the
minibus by the thieves and
ordered to leave;

{c) that the thieves taunted him

by passing the stclen chain
from one to another;
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{(d} that one of the men "back
his knife" at the appellant.

it was submitted that these were acts of provocation which
; caused the appellant to lose his self-control and tc act as
Q\j he dia.

These alleged events preceded the time when the
attention of icting Corporal Laidley was drawn to the appellant.
,s to their authenticity, therefore, the Crcwn could not
usefully comment.

It is fair to assume that at trial the issue of
provocation was not canvassed by either side. What amounts Lo
<i\ provocation in law and what is the duty of & trial judge when

the issue arises in a trial for murder has come in for much
judicial attention in recent years.
Section 3 of Law 43/58, now Section & of the Cffences
L.gainst the Person Act provides thats:
"Where cn a charge of murder there 1is
evidence on which the jury can find
that the person charged was provoked
(whether by things done or by things
salid cr by both together) to louse
. his self-control, the question whether
( : the provocation was encugh to make a
/ reascnable man do as he did shall be
left to be determined by the jury; and
in determining that question the jury
shall take into account everything
botih done and said acccording to the
effect whiclhi, in their opinion, it
would have on a reasonable man.,”
This legislative change in the law has achieved

several major purposes. They are articulated by Lord Diplock

in D.r.P. wv. Camplin {1978; A4.C. 705 at 71¢ when he said of

(!\ the English provision of which the Jamaican Statute is
t

identical:
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*My Lords, this section was intended
to mitigate in some degiee the
harshness of the common law of
provocation as it had been developed
by recent decisions in this House.

it recognises and retains the dual
test: the provocation must not only
have caused the accused to lose his
self-contrecl but must alsc be such

ag might cause a reasonable man to
react to it as the accused did,
Nevertheless it brings about two
imporiant changes in the law. The
first iss: it abolishes all previous
rules of law as o what can or

cannoi anmcunt to provocation and in
particular tche rule of law that,

save in two exceptional cases I have
mentioned, words unaccompanied by
violence could nct do so. Secondly
it makes 1t clear that if there was
any evidence that the accused himself
at the time of the act which caused
the death in fact loust his self-control
in conseguence of some provocation
however slight it might appear to the
judge, he was bound to leave to the
jury the guestion, which is one of
opinion not of law: whether & reason-
able man might have reacted to that
provocation as the accused did.”

in the course of argument in this appeal the Crown
referrea to a decision of the Privy Council in 1963,

Lee Chun-Chuen vs. Reginam {1563} 1 All E.k. 73 and to a

passage in the judgment of Lord Devlin at page 7%. There
he is reported as sayings

"Provocation in law consists mainly
of threze elements - the act of
provocaticn, the loss of self-
control, both actual and reasonable,
and the retaliation proportionate to
the provecation. The defence cannot
require the lssue to be left to the
jury unless there has been procuced
a credible narrative of events
suggesiing the presence of these
three clements. They are not detached.
Their relationship to each other -
particularly in point of time,
whether there was time for passion to
cool ~ is of the first importance.
The point that theiv Lordships wish
to emphasize is that provocation in
law means something more than a
provocative incident. That is only
cne of the ccnstituent elements. The
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appellant’s submission that if
there is evidence of an act of
provocation, that of itself

raises a jury question, is not
correct. It cannot stand with

— the statement of the law which
(\\ their Lordships have guoted from

Holmes v. Director of Public
rrosecutions (194%6) 2 All E.R.
12¢. In Mancini v. Director of
Public Prosecutions (19%41) 3

#11 B.R. 272, the louse of Lords
proceeda=d on the basis that there
was an act of provocation - the
aiming of a blow with the fist -
but held that it was right nct

to leave thie issue to the jury
because the use of a dagyer in
reply was disportionate.”

i hasten to add that in D.¥.P. v. Camplin (supra), the

\ . . C
(\/} House of Loudes departeda from the passagye relied upon by

Lord Devlin from Holmes v. D.F.P. (supral). Of course the

decision in Holmes v. D.P.P. (supra) preceded the cmending

legislation referred to above, and in the view of the House of
Lords is no longexr to be regarded as good law.
Lord Diplock said at p. 718:

“In my view Bedcer, like Mancini v.
Director of Public Prosecutions

. (1%42) A.C. 1 and Houlmes v. Director
k') of Yublic ¥rosecutions (iS4%) A.C.

588, cught no longer to be treated
as an authority on the law of
provocation,”
It would seem that in the light of the decision in

D.P.P’. v. Camplin (supra) one cannot rely in Jamaica on the

decision in Lee Chun-Chuen v. Reginam {supra) which did nct

proceed on an exawmination of the law of provocation based upon
a legislative regime similar o Section ¢ of the Uffences
<;> hAgainst the Person act.

Glasford Phillips v. The Queen {19¢6) 13 W.I.R. 356 was

one of the eavrly cases in which Section 3 of Law 43/52 was

considered. The appellant’s defence at trial was auvtomatism.
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Evidence was led that he observed his mother and the

deceased quarrelling during which they spat at each other.

Then he drew a machete from a bag and inflicted

SiX wounds

upon the deceased from which she died. In his unsworn

statement he said he intervened in the guarrel to give a

blow with his hand tc¢ the deceased but instead he received

a blow to the side of his head and for the next

he had no recollection of what occurred. Smith

two minutes

(as he then was) left to the jury the issue of provocation

and this action was approved by the Privy Council. In the

course of its judgment, Lord Diplock saiad:

“The test of provocation in the
law of homicide is two-fold. The
first which has always been a
guestion of fact for the jury

assuming that there is any evidence

upon which they can so find, is
‘was the defendant provoked into
losing his self-control?' The
second, which is one not of fact

but of opiniocn, ‘Would a reasonable

man have reacteu to the same

provocation in the same way as the

W

defendant did’.

After stating the effect of Section 3 of Law 43/5%

the law of provocation,; Lord Diplock commented upon the

summing-up of Smith J., thus:

“in that part of his direction which

the Court of Appeal held to be
objectionable, the learned judge

followed closely the actual words of
the section and made it clear to the
jury that it was their responsibility,
not his, Lo decide whether & reason-
able man would have reacted to the
provecation in the way the appellant
@id. In their Lordships’ view this

was an impeccable directiocon.”

upon

The passage quoted above makes 1t clear beyond a per-

adventure that it is never for the trial judge to consider

whether the retaliation to the provocative act was reasonable

or not. To re-inforce this point I can do no better than to
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quote from the judgment of Xerr J.A., in R. v. Hart [1$78]

27 W.I.R. 229 at 238 when he said:
"Accordingly, the third element as

defined in Lee Chun-Chuen's case,

is essentially a matter for the

jury. It is what Lord Diplock in

Phillips v. R. (supra) categorises

s ‘one not of fact but of

opinion.' It cannot therefore be

used by the trial judge as a basis

for deciding whether or not the

issue of provocation has been

raised. What is required is

evidence of a provocative conduct

on the part of the deceased and

evidence from which it may be inferred

that as a result the killing was due

to 'a sudden and temporary loss of

self-control’ if there is such

evidence then it is the duty of the !

judge to leave the issue to the jury

for them to determine with due regard

to the two-fold test as laid down in

Phillips v. K."

Although Kerr J.A. referred to provocative conduct on
the part of the deceased, he is not to be understood to be
saying that only the acts or words of the deceased can be relied
upon by the defence as provocative conduct. Section & of the
Offences Against the Person sict provides no such limitation.

A person who witnesses a robbery might become so incensed
that he intervenes even at his peril. Another person who
witnesses the same incident might walk away without giving the
matter a thought. In each case a Court must have regard to the
reaction of the person to the particular activity so as to
determine whether he was provoked or not, It is sometimes a
simple matter to ascertain what are the provocative acts or
words. In other cases one has tc look at all the circumstances
to be able to discern the individual acts which may be said to
be provocative. In my view the theft of the chain from the
lady's neck the refusal to return the stolen chain, the menacing

of the appellant with the knife and the abusive words, were all
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acts of provocation. The response of the appellant in
chasing the thieves into the minibus and later accusing

the deceased of theft in the presence of the police officer,
his refusal to release the deceased when challenged by the
police officer, and his stabbing of the deceased, is
evidence from which a jury could infer that he had lost his
self-control in consequence of the provocative acts
enumerated above.

In my view the issue of provocation fairly arose in the
case and ought to have been left to the jury. The learned
trial judge stressed in his summing-up the issue of uninten-
tional killing and invited the jury to return a verdict of
manslaughter if they rejected accident. After retiring for
forty-four minutes the jury were undecided as tc whether their
verdict should be guilty of murder or manslaughter. Upon
further directions from the trial judge they finally returned
the verdict of guilty of murder. Had it been open to the
jury to find manslaughter on the ground of provocation, it
is possible that they would have taken that route in all the
circumstances. I would therefore allow the appeal, and
substitute a verdict of guilty of manslaughter. iIn this I am
in a mincrity. The facts are quite novel and therefore I

have set out herein my conclusions in law.




