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JAMAMICA

IN THE COURT OF APPEAL

RESIDENT MAGISTRATE CRIMINAL APPEAL NO. 116/70
BEFORE: The Hon. Mr. Justice Luckhoo

The Hon. Mr. Justice Smith
The Hon. Mr. Justice Herculoes

R. v. FENWICK TUCKER

F. M. Phipps, Q.C. and Beverley Wakers for Appellant

"J. 8. Kerr. 0.C. (Director of Public Prosggutions) and
“Patrick Robinson for the Crown. e PO

1971

Feb, 1. 2,.3, 4, 5 and Mar. 12

SMITH, J.A:

~Thg appellant was conviéted on 4th June, 1970 in thg
‘Resident Magistrate's Court for the parish of Clarendon on an
information whiqh charged him with having ganja in his possession
on 2nd Februéry, 1970 contrary to section 7§ of the Dangerous
Urugs ‘Law (Cap. 90). ﬁe wag sentenced to be imprisoned at,
hard labour fof three years. He 5as appealed against his -
convictioﬁ and sentence. ‘

The apbellant, who is a citizen of the United States
of America. was charged and tried, on two informations. On the
first he was jointly chargeé with Dave Martin, also az citizen
of‘the United States of America with the offence of having ganj=a
in.his possession on 2nd February, 1970. On the second he was
charged alone with a similar offence allegedly committed on the
same date. There was a joint trial of thesé two informations

with four otheys. One of these others charged Dave Martin
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jointly with seven Jamaican citizens with having ganja in their

-ﬁosseésion on 2nd February, 1970. The remaining three charged

Martin and two of the Jamaican citizens separately with using

a motor car to transport ganja on the same date. The appellant

- was convicted on the information on which he was charged alone.
~Martin and his co-defendants were each convicted on the

- information on which they were joihtly charged. No verdict was

- . £

R T T L.t -t . - . i_ . .
recorded on the information which charged the appellant jointly

with Martin. Of the other persons coﬁvicted. only Martin gave
noticebof‘appeal bﬁt he has not pursued it.

On the night of 1lst February, 1970 a party of Policemen
led by Beputy Superintendenﬁ'Jeé Mafston, ac‘iné on information.
went to Vefngm Field in Clarendon and lay in ambush around a ¥
disused airfield there. At about 4.30 o'cibck on the morning
of 2nd Féﬁruary a motorcade of fourimotor cars‘arrived at the
airfield. Ten men came from the motor cars, unloaded ten éfocus
bags from fhe boots of the four motor cars and placed them under
a free nearby. The ten men included Martin and the seven
Jamaicans charged with him. At about 6.15 é.m. a small aeroplane

landed. Martin went on to the runway and signalled with his

arms. The aeroplane stopped beside him and near to the place

wvhere the crocus bags were put. The appellant alighted from

the aeroélane; The prosecution’'s case was that the appellant
and Martin spoke together after the appellant alighted. Martin
then ;rushed" to the spot where the bags were. He took ub two
of the crocus bags and "rushed" back with *hem to the appellant
‘who took them‘ahd threw them into the aeroplane. Martin
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"rushed" back fur (wo wore bags and took thoem te tho appzllont .
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~. -~ cannot be tried together andvthé.provisions df Section 22(2)

of the €riminal Justice (Administration) Law Cap. 83
;uJ}mﬁxcould not apply to this case as: the:Defendant/Appellant ...

was not charged with two or more offences as provided o

for in the Section."

Information No. 63/70 eharged the appellant jointly with Martin

]

- and on No. 1264/70 he was charged alone.’

'hItgisiadmitted by the Crown.that both informations were . °

i xin-respect of the sametact@afrpOSSéssioﬁﬁ. In other words the:i - -

‘appellant was charged twice with'the same offence. Objection

.to this. was taken atithe start.of the trial by counsel for the .. ..

.appellant after counsel for.the.prosectuion hal opened the case . . wn. |

and asked for joint trial of all the clxges. The reason for the

) duplication of the charge was given by counsel for the prosecu-

‘tion at the end of the prosecution's case when counsel for the

'appellant asked that the prosecution be made to elect on which

of the informations they were asking for a verdict. Counsel

for the prosecution, as appears on the record said that the

.

prosecution's case was that the appellant and Martin were in

‘e

'joint possession of the four bags loaded on to the aeroplane;

that Martin had also been charged with the others apart from the

appellant, with possession of eight bags; and that the independent

charge against the appellant was laid because there was some

doubt 'as to whether the prosecution could properly ask for

'No Verdict' to be entered against Martin on the joint charge."

" Later counsel said tlmt the charges were preferred against

Martin and the appellant in the alternative.

Before us, learned counsel for the appellant repeated

the submissions made in the first ground of appeal and expanded

3




_.?iﬁii?g;?lthe common law rule but- that the exception'dees not cbverhthe
R T, pmesent situation in that the charges aga:nst the appellant are.

)
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" on them. ‘He submitted that at common law two informations

]fcharging one Or more individuals cannot be tried together even

'»"T:R V. Campbe]l (1956) 2 All E.R. 280 and Brangwynne v. Evans,
'f;f;x(1962) 1 All E.R. 446. It was submitted that s.22 of the

.ifCriminal Justice(Administratien) Law creates an exception to

;Qf;”;’jknot for dlfferent offences. It was said that the s1tuation can

T—he rescued.only if the case can be brought nithin.s.éé»and
.‘ﬁQSince‘it cannot thepconviction mnst.he quashed. |

jk*‘On_behalf ofrthe.érown, it'was contenéed that the joint i

A°1tr1al of the two information against the appellant was authorised

' (M}_f 3;7' by Ss. 22(?)(b) of the Criminal Justlce(Administration)Law. Sub-

section (2) of S. 22 is in the follow1ng terms
(:731,'5", \\;t '"(2) Where, in relation to_offences triable summarily-

(aT"a person is charged.with two or more offences

. arising ont of acts so connected as to form the
’ .same transaction; or» | |
- . (v a single act or series of acts is of such a nature
.’st h f.?';fl: 'i .~ that it is deuhtful which of several-effences the
| . | f} facts which can be proved will constitﬁte,rana.
<l: _ i. .~‘..7 . | a»person is charged with each or any of sach

- offences,
such charges may be tried at the szue time unless the

court is of the opinion that such person is likely to

.

.. . be préjudiced or embarrsassed in his defence by reason

of such joinder.

-
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_ In our view, the case under consideration does not fall within

" - the provisions of paré. (b) of ss(2). We think *hat para. (b)

contemplates several different or separate offences arising from
. a single act or series of acts. We are concerned here with a

‘single act of possession which has been made the subject of

--two charges for one.and the same offence. The fact that the

Y ’ .

_appellant was charged jointly with Martin for possession of

. ganja does not make this offence different from that with which

&

. he was, charged.singly. Where a person:commits an offence™ -

jointly with another he may be charged either singly or jointly

~with that other; but the offence remains the same however he

is-charged. On the case presented by the prosecution, there

waszno necessity to chafge the appellant singly. If the

evidence supported a joint possession with Martin of t+he bags

-the gppellant put into the aeroplane then both could‘havé been

convicted on the information charging them jointly. If it

was found that Martinis possession ceased when the bags were

-handed to the appellant. Martin would have had to be a&qﬁitted

on that charge while the appellant would remain liable to
conviction. Whereas in Martin's case it can be said that there
may have been successive separate acts of possession and that

the charges against him based on each act of possession were

" different, the same cannot be said of the appellant vhere, as

has been stated, there was one act of possession.

It was not contended that the joint trial of the charges

agéinst the appellant was authorised by para. (a) of ss.(2) of
s. 22. There wasy therefore, no statutory authority for the

joint trial..,The question now is whether this must result in

the quashing of the conviction, as was submitted. This calls

. 34
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shall be for one offence only. There is a similar provision in

i
~J3
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™

fér an examinaticn of the submission, and *he éasés referred

to in support, thét there is a common law rule which was broken.
In R. V. Yee'Loy (supra) the appellant and another

defendant were ‘tried together by consent oh separate informations.

It was held that a resident magistrate has no jurisdiction to‘

try two separate informaﬁiéns against two defendants ét.one and

the same time,,even by consent. This deciéion may have led to

) . .
the enactment in 1942 of the provisions contained in s.22 of

the Criminal Justice (Adminis*ration) Law. In Yee Loy's case

+

(supra). reference was madé -to R. v. Motta (1920),.cClark:'s -

" Rep. 69 in which the Full Court of the Supreme Court held that

it was not permissible to try1together/;wo informations charging
the same person with'separate offences, one of which is triable -

by a resident magistra’e summarily in his Court and the other

in petty sessions.

In Edwards v. Jones (supra) the offences of dangerous
driving and careless driving were charged in the same irf ormation.
This was held wrong. being contrary to provisions in s.10 of

the Summary Jurisdiction Act, 1848 (U.K.) that every information

.

- £.9 of the Justices of the Peace Jurisdiction Law (cap. 188).

Brangwynne v. Evans (supra) was a case in which the

appellant was tried at the same time on three informations,

- each of which charged him with stealing articles from one of

three different shops in the same town on the same day. He
did not consent to the joint trial of the informations. He was
cohvicted on each charge. It was held that the procedure which

the justice adopted (in trying the informations together without

consent) was,contrary to law and the convictions were consequently

3
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uquashed.‘ it is on this case that the greatest reliance was

placed in suppori of the &ppellant’s contention. R. v. Campbell
(supra) dées not take the matter any further.

-In none of the cases cited was express reference made

" to any rule at common law that two informations cannot bhe tried .

_together. Edwardsv. Jones (supra) was not concerned with the.

joint trial of two informations. but reliance was plaéed on

statements made by Lord Goeddard, C.J. in that case, which are
3 .

, 01ear1y obiter. ILord Goddard said. at p.832:

) "There is no ground for saying that, if an information
- #

~mewn. . discloses two offences. -the justices can hear the

two offences togefher and then say: 'we will convict
on one.' That would be g%ving the go~by to the
provisions of s. 10 of thé Summary Jurisdiction Act,
 1848, which makes if perfectly clear that in a :
justices‘ court a deféndaht can only be called on to
answer one chargé at a time. If there are two
inférmations against'a defendant, on which the
fac!s are very muéh'thé samé, it is, of course, oben
fo the defendant to agree to the two summonses.being‘
heard ét once. Thaﬁ is constantly done."
He referred +o thé provigsions of s. 35 of the Road Traffié'Acﬁ,
1934 (U.K.) which permit a chérge of’carelesé driving'to be
preferred during the heariﬁg of a charge of reckless.or dangerous
driving and continued (ibid) :
| "Observe the careful provision which is made in that
section' to prevent *the two éhargesmbeing héard fogether....’
That emphasises the point which I have been making that

the defendant is never to be called on to answer two

charges at the same time unless there are two separate
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" the-whole basis ¢+ theydedision in the latter case "is that

.unless the defendant consents either expressly. or impiiedly,

it is wrong for two informations to be heard at the sameyfime.“

Any doubt about the origin of the principle stated by Lord

.. ... ..Parker is removed by a statement.made by him. in Lawrence v Same,

(1968) 2 W.L.R. 1062. In that case the learned Lord Chief

Justice said, at p. 1064: -

"It has always, or at any rate since s. 10 of the

lgpmﬁary Jurisaiqﬁign-Aé£;w1848Q Wéé“baséed, been
‘ , ¢

fh»,f&rci*imposéible for magistrates to try more than one

" information alleging one offence at the same time;

N ’ ‘

that of course is apart from the defendant consénting_

to the trial qf more fhan one offence. That is now
”_tO'bé found in rule 14 of tﬁe Magis;rates' Coufts

Rules,.1952 and is supported by abundant authority,

of which a receht one is Brangwynne v Evans."

If there is a common law rule it iélstrange that no

reference is made to it in any of the cases. If there is such

"a rule it is not clear what precisely are its terms. Ledrned

counsel for the appellant was unable to point to =a Statement
of the ru;e anywhere.  If the rule exists it certainly ié not
as wide as stated by4counsel: It is.qﬁite clear from the
passageé in the judéments‘of Lords Goddard and Parker gquoted
above that there is no'legal objection to a joint trial with
the éonsent of the defendant. Thé indications are against the

exisfence of any such rule at common law. No Engiish case

prior to Edwards v Jones in 1947 was cited. and we have been

_unable to find any, in which the joint trial of two separate

.

informations against the same defendant was held to be wrong.

38
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ioooCertainly in Jamaica in 1920 :such a.trial .may havé been

-permissiﬂle. In R. V. Motta (supra) decided iﬁ that year the
~Full Court said, at p. 71: "This was not.aucqse of two offenceé
cognizable by the same tribunalf in which case.différent
considerations miéht apply.f

The problem that arises in this case, namely, the

7 spropriety of the joint summary.trial of the same offence charged

- twice. does not appear to have ever before arisen for decision.

-Lb:mmamThiSui§ notsurprising. The. procedure is an unusual:one.. .None ..

of the authorities cited is directly in point. We have, there-
fore, to decide the question on basic principles., Before
.1848,, in England, it was not ﬁnknown for two or more offences

to »ne charged in the samé information and tried together.

Such was the case in 5# Q:‘Solomons,(l786) 1 Term R. 249;

© 99 E.R. 1077. The conviction was held bad in that case aé it
was a conviction for."the said offencé? hence it did not appear
of what offence the defendant was convicted. But fhere was

no suggestibn that the information Qas bad or that the offences
could not be tried together. See also R. v. Chandler, (1811).
-14 East 276. One of the réasops for the pro&isions in s.lQ

of the Aét}of 1848 may have beén to avoid ﬁncertainty and

. confusion in the recording of convictions, as in the Solomons
case (supra); bu* theré cah 5e no doubt, in our view, that the
mainlrgason for the provision and for the principle extracted
Ifrom it by Lord Goddard and Lord Parker in the éases cited:
apove is to ensure that a defendant is.not prejudiced or‘
enbarrassed in his defence by being coﬁpelled to answer two or
more charges at the same time. That the foundation of the

[

principle is prejudice or embarrassment is shown by the fact

—57 2
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;
that there may be a joint trial with the consent of the

defendant where he is charged in separate informations. No

question of prejudice can arise if he consents. Even implied

v~ consent-is sufficient (see R.'V. Ashboutrne JJ. Ex._ p. Naden -’

(supra) and R. v. Dunmow JJ. Ex_p._ Anderson (1964) 1 W.E.R.

1039) . He cannot, of course, consent to a joint trial of

offences charged in the same information as to so charge him

“is prohibited by statute.

The trial of the appellant on two informations which

“chargeé the same offence’in ‘each was not in'breach’of any =~ ~

statute or of any known rule of law. Nor was it contrary to

authority. It was not. and could not be in the circumstances,

contended before us that the appellant was, or was likely to "~
be, prejudiced by the join! trial. There was, therefore, no

legal objection to the learned resident magistrate ruling

" that ‘the charges should be tried together. Though, as we have

said,—ﬁhere was no legal necessity to charge the appellant
alone‘on a separate information, there is no ground on which
we can hold that to charge him‘twice in the circumstances was
legally objectionable. For ‘hese reasons the first ground of
appeal fails.

In his secénd ground of appeal‘*he appellant complained

that the verdict on which his conviction was based was un-

reasonable and cannot be supported having regard to the evidence.

The verdict was said to be unreasonable. fifstly, because there

was no or no sufficient evidence that the exhibits in the case
were ganja as defined by s.2 of the Dangerous Drugs Law.

Ganjé is there defined as including "all parts of the pistillate

" plant known as cannabis sativa from which the resin has not

1]

. - v
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heen extrar'ed [ .,.." It wae held by

3

George Green (R.M. Criminal A. 15/69 decided on June 12, 1969)
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that this definition restricts ganja to the pistillate plant

cannabis sa*iva and no part of *he staminate plant is included.

In addition to the evidence of Dr. Ellington, expert evidence

was given on behalf of the appellant by Dr. Lloyd Coke, a

" lecturer in the department of botany at the University-of the

"'of ‘that part of the fruiting top of the plant cannabis sativa

West Indies.
'fDr..EllingtOn.said that he took the fruiting.top from

each of the parcels in the eight bags and‘analysed them. He

‘said that his examination involved the search for and analysis

¥
‘WwHer'd" the distrjibution of-resin producing cells is highest and’

concentration of resin is conseqguently greatest. He found that

the vegetable matter contained the drug tetra—hydfa~cannabinol,

~ which is the active principle of the cannabis sativa plant. He

_ said that the presence of the'fruiting top and the finding of

the drug shows that the vegetable matter contained part of the
pisfiliate plant cannabis sativa from which the resin has not

been extracted; that the fact that the resin was isolated from

- the fruit and in high concentration indicates that it is the

- pistillate or female plant he was dealing with as distinct from

" the male, which does not produce fruit. He formed the opinion‘

" stage bears stamens; that before the plant starts to flower one

that the matter he examined and analysed was ganja. In cross—
examination Dr. Ellington said that the pistillate plant bears

pistils at its stage of flowering while the staminate at that

cannot identify it as male or female; that there is a third
plant, which he calls an anomaly; that this anomaly has been
found in Jamaica and at the flowering stage has all the

characteristics of both pistillate and staminate; that the

)
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;énomaly is a~fema1e.with its own polltinating kit and at the
‘flowering stage can be digtinguished as an anomaly; that the

o pistillatg part of the flower will prbduce fruit; that at a

stage when the cannabis sativa plant has fruit it is not possible

- to tell whether the plant at the flowering stage showed the

chdracteristics for the anomaly or excluéively the pistillate,

using the definition at the flowering stage. 1In re-examination

Dr. ElliﬁgtOn said that when he took the samples the plant was

.at the.fruiting stagé; that because of thé high concentration *

- of resin he formed the opinion that he was dealing with the

pistillate plant. He said that at the fruiting stage the -

- ‘pistillate plant produces fruit)dthewstaminaté produces nothing;-

" that "the anomaly also has- fruit, it is a pistillate by definition."

To further questions in cross-examination and re-examination

'khe‘said that at the fruitiﬁg stage it is impossible

to tell the

anomaly from the pistillate because the anomaly is the pistillate

of the plant.

.. and that the fruit is part of the plant and indicates the sex

Dr. Coke agreed that before the flowering stage

there is no means known to science by which the sex of the

* cannabis sativa plant can be determined. He said that, properly

‘.speéking. the plant is dioecious, meaning there is a staminate

and a pistillate plant. He said that at the flowering stage there

is a monoecious plant, meaning that the same plant bears separate

at '

‘male and female flowers; that|the flowering sfage'he would not

‘call .a monoecious plant a staminate or a pistillate; that after

‘the flower ing stage both the pistillate and the monoecious

plants may bear fruit; that he would not sav *hat

the monoecious-

it bearing;




- that the monoecious plant is not bisexual.

15.

3

. that it‘is not because both plants bear fruit. that they are

-pistillate; that once a plant is monoeciovs it remains a

monoecious;plant - it has both sexes. In cross—examination
Dr. Coke said that he could not disagree with Dr. Ellington not
having examined what he (Dr. Ellington) examined in this case.

!

He said that pistillate means bearing a pistil and that the

fruit is developed from the pistils; that given fruiﬁing tops

alone oné cannot say that a plant is a pistillate plant or is
ﬁot a pistillate plant. To a qguestion by the Court he said

¢ : ‘
'~ It was submitted that on the state of the expert

evidence there is no clear and convincing evidence that the

exhibits were pistillate or exclusively pistillate as the law

regilires and as was stated in the George Green case (supra).

It was said that it was not established to the degree of'proof

required in a criminal case that the exhibits were ganija.

In R. v. Pansford Wilson (R. M. Crim. A 43/76), a
cése in which the appellant wés also charged with having ganja
in his possession, thié>Court had before it éxpert evideﬁce from
both Dr..Ellington and Dr. Coke. A similar submission to that
made in this caee was madé in that case on the effect of the ‘

expert evidence. Dr. Ellington said in that case that in the

hybrid (oxr ﬁonoecious) plant "one finds fruiting top which is

. characteristic of female and if test is applied to fruiting top

I would get same reaction (as in the pistillate plant)".
Shelléy, J;A. quoted,fhis passage from Dr. Ellington's e&idence
_in'thé jﬁdgment of the Couft and said:
"In other wbrds, a fruiting top which is characteristic
of the-fémale tﬁat came from a hybrid plant wauid be

. x indistinguishable from that from a purely pistillate

b
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- plant. In short it is indistinguishable from the
g_vet§ thing which the law seeks to prohibit." |
,(;\ - . It was held that it‘was rightly hsid that the ﬁegetable matter
| in tnatcase was ganja. . SR |

(:f»,f - . Learned counsel for the appellant submitted tlat we

should not follow the decision in'k.‘s. Pansford Wilson (supra)
as‘in that_case it was never csnsidered whether or not
scientifically it would be accurate to say that the monoecious
- "plant became pistillate amd nothinglelse‘at the fruiting staée; -
/(},». O ;;This-snbmissiqn is, .of course, based on‘Dr. Coke's;evidencexgjhm,
_that he would nst say that the monsecisus plant becomes a
“pistillate plant at the time of fruit bearing. Dr. Ellington’s
‘ : at
" .- opinion was that/the fruiting'stage it is impbssible,tb.teil‘the
anomaly ffom‘the pistillate bscause the anomaiy is the pistillate_-
it is pistiilate by definition." The léarnea tesident magistrate
'in.the{prssent case accepted Dr. Ellington's“evidence and found
that the sambles taken by him from the contents of‘the bags:

and analysed were ganja as defined in the Dangerous Drugs Law.

o

In his findings the learnea resident magistrate said: "There
seems to be a momsecious plant but my finding in this case is
.that all accused in possession of the pistillate plant known as
cannabis sativa from which tesin not extracted‘within meaning
<:} of the Dangerous Drugs Law Cap; éO,“ In ont view, the'finding ‘
| that what Dr. Ellington examined was ganja is a finding which -
<;> i:. ‘conld_prsperiy be.nade on Dr. Ellington's .evidence. Thongh
Dr. éoke said that "oncé-a plant is monoecious it remains a
mOnoecious plant - it has both sexes " tnis seens, on‘his evidence,
= .. . to be based on mere theory. It seeﬁs.clear from his evidence
" that the monoecisus plant can be identified only'at the flowering

- .
stage. There is nothing that he said which contradicts
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",
Dr. Ellington's evidence that at the fruiting stage’ the
méhoecioﬁé'plant is pistillate by definition. . He does not say,

as one would have expected if it were the fact, that at the

- fruiting stage the monoecious plant has any male characteristic

WhiQh_islidentifiable,,_What,the,totality of the expert. evidence
amounts to is that at the fruiting stage the monoecious plant

has:pistillate characteristics ' only. This falls squarely within

.gthérdecision in R. v. Pansford Wilson (supra) with which we

entirely agree.
: : , t

v.ss v~ . It was contended that it was wrong in law for Dr.

Ellington to say in his evidence that he formed the opinion

that the matter he examined was ganja and that it was wrong for

the reéident magistrate to have accepted and acted upon that

“legal opinion". It was said that Dr. Ellington was a scientific

and not a legal expeft and was, therefore, not gualified to

expréss this opinion. In our view this contention i§ without
merit. Dr. Ellington said in c?oss—examination: "I would
have thought that samplés were sent to me to make scientific
investigafion and to relate it to the law. I related it to thé

law in my understanding of the law." We can find nothing wrong

with this approach. The resident magistrate was in no way bound

by this expression of opinion and there is nothing to show, as is

contended, that he ﬁlindly accepted and acted upon the opinion

‘with out considering the evidence on which the opinion was based.

We hold that there was ample evidence to support the findihg

that the samples which Dr. Ellington examined were ganja within '

the meaning of the Dangerous Drugs Law.

-

. - oy
The second ground on which the verdict was said to be

unreasonable was that the lesmrned rasident magistrate failed to

&
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. assess the evidence in the case and draw proper .inferences

~ therefrom. It was said that he gave mo welght ‘tothe -cogent

:,independeﬂf and unchallenged evidgnce for the defence.

(ﬂ)- : The appellant gave evidence and called several witnesses.

He said fhat he is a professicnal épdrts.fisherman. He arrived
C;)'A - in Jémaica on 26th Januvary, 1970 in a private aeroplane, which
| | was chartered and piloted by Douélas Rhodie. Hié.purbose in
Foming here was to go-to,the_Playboy Ciub in oxder to "check.
,ﬁout surrounding Qaters to see if it was feasible to move my
businesg of fisﬁiﬁg and watef sports"‘apd also for the purpose
. , , “
of_“doing some’ . preliminary work for Mr.‘(Mike) Silva: for
advertising purposes in Playboy International magazine."
Mr. Silva is a vice—président of Plafboy'Internafionél ana'he had
spoken Fo Mr{ Silva prior to his arrival in Jamaica. ‘He said that
ﬁhodie called him on thé'telephone, told him that he heard that

he was going to Jamaica and offered him the use of his (Rhodie's)

plane. It was arrangéd that he would pay Rhodie's expenses but

~

u not for the hireage of the 'plane. He did not.knpw who paid the

(;J : hireage and did not ask.” Rhodie gave him the impressioﬁ that he

) | was coming t§ Jamaica to assist him (appéllant) with the airc;aft

in his survey work.. He knew of no other purpose for Rhodie'

énming to Jamaicg énd he did not know him pri§r to the telephone
conversatién with him. He said that on his arrival in Jamaica

\,l . on January 26 he and.Rhédié registefed ét the Playboy Club at
vBoscbbel, Ocho Rios.. Hislreservation Qas fo; periQd Monday,

(;) ‘ Jaﬁqafy 26 to Wednesday, January 28. On Januafy-27 he started
the aircraft survey work wiﬁh Rhodié piloting the aircraft and
was engaged on this from 9 a.m. to 5 p.m., Qheﬁ they returned
to the club. Théy used the Boscobei airstrip. On Januafy 28

he and Rhodie flew to the Palisadoes airport leaving Boscobel

& about 7.30 a.m. and returning there at about 6 p.m. He was

Pryn
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© U engaged’ in Kingston all day on business connected with his . -

‘.

“at o missdion to Jamaica. © On the same day he extended his 1 servation . -

at the Playboy Cclub for two days as he realised "the job I had

to do was much longer than I expected". "He said that he completed

w»<:~+his business on Friday, January 30 and left Boscobel in the. ..

aeroplane piloted by Rhodie. They flew to the Palisadoes airport.

: - He expected to leave Jamaica on the Saturday morning, Jahuary 31.

The bills incurred at the Playboy Club for Rhodie and himself

- were paild by Mr. Silva, who telephoned from Chicago and made
. . 7 A

“ . larrangéments with Playboy about the bills. When he arrived at

the airport on Saturday morning'With Rhodie the latter tried

<

" to get someone to repair a mechanical defect in the aeroplane

vhich Rhod;e'said had developed the previous day. The defect was

not fixed until late in thé afternoon of January 31 so it was

_decided that fhey would leave Jamaica on folloWing morning,

February 1. On the following morning Rhodie said he could not

fly the aeroplane then because of adverse weather conditions.

On the morning of 2nd February Rhodie got him up at about 4 o'

clock at the Hotel Kingston where they spent the night and told

-him that the weather was fine and he wanted to leave then. They

went to the Palisadoes airport and boarded the aeroplane. He '
expected to be flown to Miami in the United States of America..
About 10 minutes after the aeroplane took off Rhodie told him

he was going to stop to pick up something. He could do nothing

about it. He did not enqﬁire what he was going to pick up.

‘"Spoh'after the aeroplane landed and taxied to a stop at the

intersection of two runways. 'Rhodie asked him to help him load

some bags on to the aeroplane and pointed to bags under a tree.

He opened the door and stepped out. Rhodie remained in the

aeroplane. Rhodie shouted to the defendant Martin who was on

W
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B

on the runway: "hand me those baés underneath the tree." He

(appellant) was then seeing Martin for the first time. He did.

not speak to Martin. Martin handed him two bags which he handed
~t6 Rhodie in the aeroplane. At this stage there were'gunéhots,

~ he was scared and he jumped back into the aeroplane. He was

éubsequéntly taken off the aeroplaﬁe by the policé. He said

that when he received the bags and put them on the aeroplane he

was noffreceiving‘them-for himself but Ffor Rhodie. He never asked

Rhodie what waé‘in the bégs, did not know what was in them andv
never became curious.

Deputy Superintendeﬁt Marston gave evidence of having
receivéd cértaiﬁvinforﬁation oﬁ Jagﬁary 25 aé a result of which

he was present at the Palisadoes airport on January 26 and

witnessed the arrival of the aeroplane on which the appellant

came to Jamaica. The appellant and another American (Rlo die)
landed from the aeroplane and ieported atvthé Customs. Later
he saw them re-board the aeroplané, which left the airport;
Mr. Marston said that on January 28 he saw thekappeliant and
the defendants Ma;tin and Delroy Hamilton drinking and talking
toéether at the Playboy Club at about 12.307p.m. &he leérned
residentvmagistrate.found fhat "Martin, Tucker (the»appeiiant)

and Delroy Hamilton seen together at Playboy Club on or about

28tthanuary . 1970’by Marston."”

It was submitted that the evidence of Marston was so
eroded in cross—examination that it was unworthy of acceptance,

particularly where his evidence related to his seeing the

~appellant at the Playboy Club in company with Martin and Hamilton.

1]
Learned counsel for the appellant examined this aspect of Marston's

evidence in detail and submitted that the evidence is unreliable

48
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and ought not to have beén'accepted.' ﬁe'agfée. The appellant
'adduced.fairly concluéive evidence that he was’in Kingston at
' t?§»§§%?vant time on January 28. Evidence was given by air'“‘“‘i"‘
traffic control of ficers that Rhodie's aeroplane, in which )

 the appellant said he flew to the Palisadees airport on that day,.

was at that airport between 8.04 a.m. and 6.01 p.m. on January o

Fw e ‘ Sondad

28. 'At the lowest, Mr. Marstoh was confused about the. dates
whén and places where he sgw.thgyappellagt:betﬁeen January 26
~and Feburary 2.- His evidence about Seeinglihe appellant at the
Playboy Club on January 28 stood alone. From the terms of the
reéident magistrate's finding he seems to have believed thaf

the appellant and the others were seen by Marston together, as o
he séid, but he was uncégtain about the date on which they were
seen. It was céncéded on behalf of the Crown that this aspect
of Maréton's evidence was unreiiable and that it could not

. properly ground a finding in a criminal case.

It was contended on behalf of the appellant that
Marston's evidence about January 28 was the foundation of the
lea;ned resident’magistrate's finding that he was satisfied'that
the aﬁpellant, Martin and the Jamaicans were acting in furtherancé'
of a common design to possess and exﬁort ganja. So, it was
argued, 1if this.Court‘finds that the fesident magistfate wrongly
gccepted that evidence then his decision is open to questidn;

It was.éubmitted that there was no other evidence to support a
finding of common design ana if the resident magistiate was not

‘ . A hal
justified in finding a common design this Court cannot say £¢ewm
the appellant woula }nevitably have been convicted. Learned counsel

for the crown admitted that the utility of this aspect of Marston's

evidence was to found the inference that there was a common design,

. +q



which ganja was placed. He was my informer." Later in cross-

" specific information and this led me to believe that ganja would

23.
explanation and ought not to be rejected. He said it ought to have
createa~doubt in the Resident Magistrate's mind as to whether there
was.any sinister reﬂson‘for the appellant having hired the second
motor car. The Resident Magistrate‘was, of course, not obliged to = -

accept the appellant's evidence because there was nodireclt evidence

to contradict it. In deciding whether the evidence was uncontra-

dicted or amounted to a reamsonable explanation it cannot be
considered in isolation. A nroper assessmént of it can only be
made when considered with the rest of the evidence in the cacse.

*. fhe appellant's case at the trial was that Rhodie was =~

-

the villain and that it was he who was in league with the octher

~deflendante to export ganja. Counsel described him as the "evil - - -

genius in the scheme”. The prosecution's case was that Rhodie,

who was not a witness at the trial, was working with the local

police and giving them information from time to time. Deputy

Superintendent Martson said, in evidence, that he "received
information from the pilot of the ‘plane on which Tucker (the

appellant) landed at Palisadoes and who was vilot of 'plane on

examination he said: "I got information sometime from pilot of

'vlane. Sometimes I geot information from another contact.®
Still later he said: "This pilot was one of my informants. All
along the pilot was working with me on my side." And: "I got

. v

be at a specific place at a specific time. I got information from

Mr. Rhodie and two other persons.” It was argued that the
Residént Magistrate could only find that Rhodie was a police

informer if he accepted Marston's evidence on that point; that

because Marston was so unreliable, so discredited, his evidence

honld not he aocented. We soo no juctification fiox hold--

!J-



e . . . ko
Rhodie, -the pilot, was working with the police, the appellant's
“case that he was merely a casual handler of the bags fali

" the ground. There was no one else in the aeroplane, so the only

) 24, | S - |
. |

ing that Marston's entire evidence was unreliable..The evidence
in the case. certainly suggests that Marston had prior information

about the movements of the aeroplane. This makes his evidence

“that the pilot was his informant more credible.

It was submitted that the appellant's explanation of
his conduct on the morning of Febrnary 2, in leaving the aeroplane
and loading the bags on to it, is not unreasonable; that there
is no evidence to the contrary and his evidence ought, there fore,
to ‘have: been accepted by the Court. Once it was accepted that

to

n

reasonable inference to be drawn was that he was receiving the -

bags of ganja for his own purposes. But this apart, we think |

[

there was ample evidence to support-a finding that the appellant
was not innocently assisting the pilot as he said.
The appellant admitted most of what the police witnesses SO
said took place after the aeroplane landed. But his evidence
differed in certain significant respects. He said that the

engine of the aeroplane was not switched off after it landed and

that the pilot was at the controls with the engine running while
the bags were being put on. Superintendent Marston said that E
the engine was cut off and he was supported in this by Detective
Sergeant Green who said: "the engine of the aircraft was not

running when it was keing loaded." Detective Inspector Smythe

and Detective Sergeant Green said that the appellant and Martin
spokevtogether.on the runway before Martin went'te‘fetch the

first bags. The appellant denied that he spoke to Martin at anytime.
The police witnesses said that Martin handed four bags to the
appellant which he pul into Uie aeroplans. Ib this tuey Wele

supported by the evidence of the defendant Martin. The appellant

S -1 T



evidence of innocently assisting Rhodie bacomes incredible. It

- pagsed .up the bags. The fact thalt there was a rendezvous. in

. said he received two bags only. If the version of the evidence

given by the police witnesses is accepted the appellant's

is incredible that the appellant would have agreed to assist in
Joading, and thus handling, the bags in circumstances‘which must
certainly have apzeared to him to have been at least highly
suspicious while Rhodie sat in the aeroplane doing nothing and

with Martin and several other men on the ground who could have -

the early hours of the morning at a disused airfield, that the
appellant alone alighted and spoke to Martin, that he received
four bags and placed them on the aeroplane (&nd it was reasonable

to infer tihat he would have received the balance if they had not

"

been interrupted), that a motor car hired by him was used to

transport some of the bags - all this evidence, if believed,

when taken together, is, in our view, sufficient proof of the !
fact that the appellant was acting on his own behalf in receiving
the bags. On the gquestion whether or not the appellant's evidence

should be bhelieved, the Resident Magistrate was entitled to take

into account the fact that though the appellant said he was acting
innocently on the occasion, he said nothing when he was taken

from the aeroplane by the police or when the police told him that

" the bags contained ganija or yet when one of the Jamaican defendants

said in his presence: "A white man business".

We hola that there was abundant»evidence, which was
obviously accepted by the learned Resident Magistrate, on which
it could be found that the appellant was not assisting the pilot

as he said but had received the bags, found to contain ganja, for

T+ wonld folloy from thic finding thot the

4
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appellant had dominion and control over them and had not merely

w0
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handled fhem casually, as was contended. t would also be
reasonable to infer from all thg circumstances that the appellant
knew that the bags contained ganja and had ianded in order to -
(;J collect them fior transpcrtation abkroad.
On the appeal aqainstconvictioﬁ, there remains to bhe
(:} - considered éhe submissions concerning the information on which
the verdict against the appellant was recorded. As has been
stated, ﬁhe appellant was convicted ¢n the information which
charged him alone. The learned Reéident Magistrate recorded the
finding that “*Martin and Tucker (appellant) also in possession of
Lgania 9léced on.'plane.""It'waslsubmittég‘that if the Resident
Magistrate had properly assessed the evidence and applied a
L\,
S ‘judicial mind to it, having found as indicated above, he ought
not in law to have convicted the appellant on the information
which charged him alone. It was said that this court is in a
position to say that because of thé confusion in the informations
(:d ﬁhe Resident Magisfrate did not apply a judicial mind to the
’ Jegal concépt of possession, that he failed to distinguish between
s possestion and casual héndling, and the verdict ought not to be
( ) |
allowed to stand. It was contended that the conviction cannot bg
rescued by this court substituting a conviction on the joint
charge (with Martin) for the "bad conviction® on the single charge.
As we have said,; once it was accepted that the appellant was

(,f acting on his own behalf there could be no doubt that hc was

 legally in possession of the bags he received and their contents.

\\\\\\

(“? The qqestion whether the Resident Magistrate had properly
appreciated and applied the law regarding possession = i.e.
aominion and control as against casual handling - would not,
therefore, arise.’

It is clear that the Resident Magistrate concluded that
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Martin was in joint possession with the Jamaican defendants of all

the bags taken to Vernam Fiald and also in joint possession with

- the appellant of the bags handed to him. When he came to decide

how to record his verdicts he no doubt had in mind, and was

influenced by, the doubt expressed by counsel for the prosecution

- whether-a -"no verdict", as it was called, 'could be entered in respect

s .. of Martin on the information charging him jointly with the
appellant: It does not appear to us tlmt there ould have been
any objection to this course. But having decided that Martin

should be convicted with the Jamaicans, with the doubt in mind,
[

“herrecorded the verdict in respect of the appellant on the

alternative charge. No valid reason has been advanced; and we
can\think of none, why the convictiogyshauld he 561& to e had
because of the course adopted. As we have saild, there is no legal
objection.to a person whé commits an offence Jointly with another
being charged and ﬁried separately. The appellant was charged
twice for the same act of possession. In view of the statement
made by counsel for the prosecution at the trial giving the
reason for the appellant being charged as he was, and the case
being conducted on this basis, it cannot, in ouwr view, be said -
that the conviction recorded against the appellant amounts to a
finding that the appellant was in exclusive possession and not iﬁ
joint possession with Martin as was expressly found.

For the reasons we have given the second c¢round of appeal
also fails.

The sentence imposed upon the appellant is the maximum
penalty prescribed for the offence on a first conviction. It
was.said that this was the appellant's first conviction under

the Dangerous Drugs Law. It was submitted that the only apparent

justification’for the maximum term of imprisonment being imposed were
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(a) the }act that the appellant is a foreigner and (b} that a
large quantity of .ganja was involved. There is no ground for
saying'that’the mnaximom penalty was imposed on the appellant
merely because he is a foreigner. Two of the Jamaicans tried

with him were given a similar sentence. As regards the guantity

“of ‘ganja, it was said that” the amount which came into the

appellant's possession was a small fraction of the whole. Agsuming,

‘without -deciding, that the Resident Magistrate could not properly
take into account the faclt that the appellant clearly intended
tomtéke“all the bags and their contents, the "small fraction"
ronsizted of the contents of the two bags in evidence which it
was held that the appellant received. The vegetable natter in
these two bags wem said by Dr. Ellington to weigh 83 1bs. As
was said reéent}y by fhié court in RL v. Armstrong and Smith
(R.M. Criﬁ A 167/70), it is notorious that the offence for which
the appellant was éonvicted is very prevalent in this coﬁntry
despite the minimum penalty of 18 months' imprisonmeﬁt on a first
conviction prescribed. It is also notoripus that there is
considerable traffic in ganja between this country and abroad
particularly the United States of America. In our view, a court
is justified in imposing a severe sentence in order to discourage
this tréffic. It is well to emphasize that the texm of imprison;

ment to which the appellant was sentenced is the maximum penalty

_prescribed for a first conviction. 8o it was contemplated that

there could be cases in which the maximum penalty for a first
conviction could properly be imposed. We cannot say tlmt this
is not such a case.

The appe;l is dismissed and the conviction and sentence

affirined,
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as found by the Kesident Magistrate, and to show that the appellant

- ~had knowledge of the contents of the bags he handled on February

2. But it was argued that a finding ‘that there was a common

design between the appellant amd Martin was not necesséry to support

- the conviction of the appellant. It was subnitted that a proper

perspective of this part of Marston's evidence shows that it was
not the mainstay or crux of the prosecution's case but was rather

only a part of the whole body of.circumstances alleged by the

'prosecution as pointing to the guilt of the appellant. Included

in these -circumstances, it was said, was the evidence of the

¥

. rental of a motor car by the appellant which it was'establisﬁed

was in the motorcade which transéorted the bags containing ganja

%\ .

to Vernam Field as well as the conduct of the appellant on the

- morning of Febrﬁary 2.

- Thé appellaht admitted that one of the motor cars, which
it‘was proved was in the métorcade, was hired by him on January
30. His evidence wasAthat he hired a motor car oﬁ Januaiy 27,
which he returned on Jaunary 29 as he had planned leaving Jamaica
on Januéry 31l. He rented the other car on January 30 becauseA

Rhodie told him on that day at Boscobel that the aeroplane had a*

.mechanical defect and said that he (appellant) should'rent a car

and drive to Kingston to fetch an aviation mechanic.  He rented -

the car at Ocho Rios and drove it to the Boscobel airstrip. There

Rhodie told him that he had solved the problem with the defect

énd,it would no longer be necessary to go to Kingston to get the
nechanic. He said that he left the car at the Boscobel airstrip

as Rhodie said he had arranged for it to be picked up.‘ He left

~ the keys in the car and had nothing to do with the car after that.

Learned counsel for fhe-appellant submitted that the appellant's

evidence about. the motor car was uncontradicted, was a reasonable

50 -






