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CAREY, J.A.

On the 23zd of March, 1990 in the &t. Mary Circuit Court
before Theobalus J, and & Julyg the dﬁpiLCanL was convicted of
mqnsldug te; and ;en teénced to & tesnm ot h4years at nard labour.
“he faCLw in th*s case ¢re a*bogeuhe; of a disiyessing nature.

.On‘the l?th of_February;:;9G? & yoﬁnglglzls Julia Palmer
her éée-

/ag was not disclosed and all that we were told, was that

she was Mis. Meclene hoKay's granddaughtei,  was in company with

‘some other persons both children and adulis walking alony

ilvera ae Barclays Town é remote

propesty belonging to.a Me.

. U.i‘

district 1h tie: Ppas lSh of DLq.Ma;f, when Lhe 1;;L,L g~:L can in
contact with a.live QlECullC wire aud-st El@CL+OC ed¢ xhat
wire .had been connecied *lieca;ly o & Jamaica Public Seivice pole
and ran acrpss-a path and a eream QQ Lo a“ﬂbﬁae beléﬁgihg ﬁo
this~§ppllqant._ When efﬁq;us welrs nade io rescue the unfqzuunate
gi:l‘fromlnéifpfédipaﬁénﬁ;,anuiher Lh;ld .who Was using a plece
of Qﬁiék{;ﬁéééiﬁéd.é,sﬁﬁékgl The ot ue;"who also endesvoured to
rende::aséiéﬁaﬁcéy_EgéémGJundqnﬁcious for.sbmetlme. AS a result
of their eifforts tial live wi:e beca#e éé*energized bepcause it was

proken. When the police went to the premises they found there
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electrical appliances plugged into wall-sockets.

insofas as the aefence was concerned, the appliéanﬁ
denied iunning any wire fiom the-Jémaica Public Servicé'ﬁble Eo
his propecty.

Before us, a number of gzo&nds have Leen taiken.
Mr. Bdwards argued ground Ho. o which may be svated in this way -

"¢. The léarned trial judge s direccions

-on manslaughter were inadequate, &n
“incorrect suacement of the law and . : g

failed {0 correlate his directions
to the evidence in the case.”

What #Mr. Bdwards was endeavouring L0 Say was chat the leérned
rial judge had not spolien about gross neudliyence and punishment.

Whai the learned trial Judge said, which appears ac p. 3 of the
summation was this - T

" yWow, Mr. Foremun and members of the
jury, the charge on chis andiciment 1s
nanslaughter. Where a person commits

or is engaged in comaitting or performing
an act which is unlawful, then if atc the
same time it is a dangerous act, that is
an act which is likely to injuve anothew
person and guite inadvestently the doer
of ine act causes the death of that othew
person by the act that he or she has
done, then that person is guilty of
manslaughters.” '

Tn our view, those airections were entirely aueguace for
the facts and circumsiances in this case. e think thag

The Director of Public Prosecutions v. Hewberry [187¢§

62 C:. Bpp. R. 291 in which the House of Lords approved of .

DR )

directions in R. v, Larkin {1%43; 1 511 E.R. 217 at p. 219

supports that view. What was said there, is this - i

where e ace which a person is engaged
in pesforming is unlawful wiwen if ac che
same time il is a dangerous act thal-is
an aci which is likely to inijure another
person and guite inadvertently he causes
the deaih of the cuwaer person by that
act then he ig guilty of manslauwghter.®
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it ig unriecéssary to prove that thé accused kmew that the -act

was unlawful or dangerous: 'In judging whether -the dctwds . -
dangerous, the teést ‘is noit, did the accused recognize that it was
dangerous ‘but would all scber and re asonabT pedpvle Fecognizé

its danger: The diregctions given by the learned trial-judge was
therefore in accorddnce with the law. o that ground, “in our view,
" mist fail.

Mr. Hamilton then went''to bat, and argued-a mumbér of
‘grdunds. The first of which was thac ihe learned trial juage
ought properly to have accepted a no case submi$sion. I is
encugh to say that having regard to certazn exchandes atc the Bar,
My Hamilton ' did not press the matter. in our viewv, there ‘was
more than aueguate evidence fit to be left to the jury.  There
was evidencé that ihé premises were owned by the applicant, that
the wire went ©to those premiscs, that in those premises were
electrical appliances-and the eléctrical appliances ‘were plugyed
into sockets.- There was evidence that at the material time
current was in that wire, "that that wlfe was iilegally-strung in
the way we have cated and furiher, there was ¢vidence chat”
immediately afcér this mishap, the applicant ‘wes 'seen to be
rolling up the wire expeditiousiy. %hére was évidence that tne
little girl was electrocuted. That wis; in our view, sufficient

evidence fit vou be left 'tc a jury. That ground really ‘wasi™ -

without any merit. - B f "
There was another Hrolind which is in the following form -~

“- "7, "The learned trial judge at page 12Z-
of the sumining ug failed to hold the
*ca*es avenly when he directed the-
Jury at paye 12 chaty 'Yhe prosecution
is inviting you to infer that the '
. _ accused man was rolling up Lue wireg
© o7 that if you find that the accused man
B “Was”*uliing up the wire vhen he was
‘doing so becaus: he was aware that he
‘was ' r “esponsible for the deawh of this
“litele girl unﬁ_ﬂe wanted co remove
ihe evidence, " -
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it 1is not-necessary tvo-vead ‘che rest of the ground because
although it refers to other failures in this respect, .counsel.

did not vouchsafe those gefegis to us. insofar. as the particular

[N

allegation c¢ontaining the ground ;

% concerned, iv was in our
view, dGevoid of merit. Plainly, whal che leairned trial judge
was endeavouring to do in that passage was to tell the jur
that so far as che prosecution went, the jury were being invited
to-draw & pessible inference from « fact and that inference
which they were invited o draw was one which wag & reasonable
one and one that was ineviuvuable in the ciscunstances of thg
case. - Leained counselﬁponcedegpthat the learned trial judge
had in his directions properly alerted them to their funcition
in regard to.drawing inferences. Xn any event, We cannot seeg
how pointing oui what is.a fact can be regauded as not holding
the scales evenly. - 50 this attempt Lo impuygn the judge’s
conduct of wche case, we think, canmot succeed.

- The ground which occupied some attention, velated Lo
what,coynse;.suggeste';waquan irregularity at ithe trial. What
occurred.was_thig. aAfter the. jury had been out some twenty-five
minptes, they returned .and the foveman, when asked if. chey had
arrived at a verdigi, gave what we would consider & somewhat
enigmacic response-which was -"I musc say parcvially.” The
Fegistray was having ncne of ihis. because hg was only concecrned
with whether they bad agreed or not. 5o he said "hAre you. all
agreed:" and they said nu. Whoreupoa che learned trial judge
gave ihe Iollowing directions .~ about which complaint has been
moSst Eorciﬁly maae.by,ﬁf, Hamilton. - The learned trial judye
saiﬁ tﬂié-—. "

“Well,f&rbﬁﬁnﬁtﬁLakéxaf&ivi&ed verdict

at this stug2. It is deslivable that

you should go bacii and further deliberate,
~What I would.tell you, however. at ithis

svage, 1s that npone of you must refuse ¢
listen te the views or arguments of the others.
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- "hlthough each of you have taken an
oath to returd astrie.verdici according
to the evidence none of you must close
your’ ears to the arguments and V‘LW of
the other jurces. You ave to talk it out;.
deliberace; dlacu"’-thexmatter amonygst

Yo ... .. yourselves and arrive at @ upanimous’ -

- verdict. You have co kear in mind that
chese trials inva:z iably invelve a 0 i
considerable amouni of judicial and public
time and with that in mind none ‘of you-. -
should refuse to listen to the views of
the others. Talk ic out and discuss it
amongst jyourselves ~nd arrive at a
verdict. So would you go back out and do
just that.™ .

Mr. Hamilton who appeared below, iwade the following comment
after these direciions -
"MR. HAMILTOW: .Maybe they can be advised
+f there is any assistcance they need from. -
you.,

HIS LORUSHIP: Well, i have noti been
aav;sed of any.” 1

A8 we apprehend the aLgumean of Mr. Hamilton in this: regsard, he
could only be saying that Whut the leaL nad trial judge was doiny
was coercing them to the pre1u61C¢ of the applicant to-return a
verdict which they m1gnt not otherw1ac have retuxned. He said
further thét if  hat was: ‘the efrecc of those words, then plainly

there was ;x egula;lty whlch must result in a new trial.

The first observation we desire to make is that when the
Jjury returned, and were asked whether they had arrived at «

verdict, their response that vhey had arrived-at a partial verdict

did not necessitate any sort of direction. &all chat- should have

occurred_ﬁésﬂthét,théf‘ﬁhould have been teld to go back and to

dellberaue further., o that there was no call for the direction
which Lhe l;uznau LrLal judge chose to give. Having said that

,,,,,

one mLusT: neve¢Lh;lems loos Lo see what ‘possible effect it could

have had on the jury. -In our view;- the lezined trial judye was

endeavouring itc point out to them thar at that particular time

F

at wnich ithey had returned to the jury box, he was not ab}e to

teliigent jurers that

;..a.

take a divided verdict. To reasonable
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must jean that there may come.a time when he could take a
divided"ﬁeédiétéﬂ;Théﬁﬁﬁqs%:ﬁeén Eha;'som¢1QQpld agree on one
verdictgéné‘étheréioﬁLéhéiﬁérfi if,th@h ihéy ére told iaq go
back andﬁaéiibéx&te fn aﬁ“endéévdur to arrivé'at unanimity, we

are quzte unable to see now 1; ‘can be stateu tuat the learned

Y

Ll&&l judge was'eﬁuedvourlng to coerce . Lﬁem Lo arrive at a
verd;ctgx n-Ju Ly ‘is no:nally; at the end ofxthe case, well
aware that‘they are to go out and str¢Vt fo¢ & unanimous verdict.
iMere can be notnﬁng wrong in pl;nc1pla';ﬂ alrecn¢ng them in
“oretus of unanlmluy at the time the directions were glven
Mr. sykes called to our atiention the case of‘ .

R. v. Ropl Phlgps & Ors..(unrepcrneu’ c.C;C;A. Nos. 21, Z& &23/07

delivered on July 11, 1968, Iin thati case an learned trial jJjudge
chose to give the unanimity directions FLLO; to the jury
_retiring to consider their verdict. In our view that case is,
né#.dissgm%lar;tQ;Whgchnghaﬂ§ be§9re us; %g.that,the{@eed'for

such a direction was wholly unnecessary. - in. that case the court

said at.p.4Z2 =~ ..

BoJL was submitted in the lnstant case
that the judge failed vo direct the
‘jury that it was che duty of 2
"dlabent;ng Voice to act according to
his oath and that the juror .nhad a = -
duty in such’ c-;cuﬁatances o differ
from the majoricy view.”

_fthis is the precise point that Mr. Ham:lton is making here but

to. continue wiih: ithe judgmept;pfryhe court - S
"ic was said that Malcolm J.'s airec- . ..
tion on unan¢m;ty may have left the o
jury with the impression thac. although
1'hey are no%t forced to accept the’
L.Aajority view, chey ought to vake a
democratic view and go in with the
majority. - There was no indigation

of &issent amongst the thV when
Haleolm J.. delivered his oen;gn acauenic. .
flourish about undnlmlgye '

yof

“Eh
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Again we point out that here ihere was no indication of dissent
amongst the jury but to continue the guote -

"Indeed the jury had not commenced the
task of deliberating and there was no
way ©of knowing whetheir they would
encounter difficulvy in arriving at a
tnanimous veidict,”

again in this case no problem hac¢ yet arisen -~

"What he said was a pure statement of
fact; a remindexr £o the jury that they
should be trxrue to theii oath to return

a true verdici according to the evidence.
There was no element of exnhortation or
coercion in the mild passage read out to
tile jury and they could never have been
left with the impression that a dissenting
veoice was obliged to join the majority
against his own conscientious view.

in the same way that in practice a

judge ought not to give a divection

on majority veydict until the necessity

for such a direction arises due to the

passage of time and in intimation that

the jury are hopelessly divided, it

seems desirable that a direction on

unanimity can be most effectively given

when & problem arises in the return of

a vexdict."
in our view, as we have stated before, no problem had arisen in
this case calling for any direccions as to unanimity or otherwise.
So that what the learned trial judge said might well be
described in thefelicitous language of the judgment as "a benign
academic flourish" aboui unanimity. . e also would characterize
this direction of the judge, in those terms. In our view, that
is enough to dispose of that ground of appeal, which aceordingly
fails.

Hr. Hamilton argued before us the guestion of sentence

ané we think that there is werit in his submission. The sentence
inposed wus one of 5 years imprisonment at hard labour and we
think that what this applicant didé was deserving of serious
punisiment, because what he did was really a reckless act -~ he was

reckless as to the safeity of persons who might come in the area
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where this electric wire was 111=gally strung, never*heless,
we »hlnk Justlce would be served by a sentence of 3 years |
imprisonment at hard labour. herefore we substitute that
sentcence fér the one imposed.

| in the circumstancesg the?efore, the application for
leave to appeal agalnst conv1ction is refusea and as far as the
sentence is concerned, it is va ried in the manner we have

scated and to commence on Z3rd June, 199§,



