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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 114/91

CUR: THE HON. MR. WUSTICE CAREY, P. (AG.)
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE VWOLFE, J.A. (AG.)

REGINA
VS.

FITZROY MARSHALIL

Lord Gifford, Q.C. for the Applicant

Miss Paulette Williams for the Crown

October 20, 1992

CAREY P. (AG.):

In the 8t. Catherine Ciycuit Court held oﬁ the 24th of
september 1%%1, this applicant was convicted before Fkiv. Justice
Courtney Ory sitiing with a jury of a charge of murdeyr. hLe was
sentenced to death. He now applies for leave tc appeal that conviction.

Having regara to tiae grounds cof appeal which were f:led and
the opening of Loru Gifford, we requesiea learned Crown Ccunsel to
state whether or not she could support the conviction for murder. She
has candidly intimated that having regard to the civcumstances of this
case she was guite unable to do so. We entiiely agree with the course
she has adopted.

‘Phis was a rather disvressing case in which the deceased,
an elderly man, of some sixty summers or more, died on the 3rd of
Februaiy 1990. He lived in a district called Deeside in 5t. Catherine
with his wafe, also very ola, and the applicant attended on them to
give them assisuvance. It appcars from the evidence that there was some

promise by the ola wman that, if the applicant cared for him, upon his




death, whatover was left, bzlonged to him. Or the night of the
3rd of Fubruary 1990, a ncighbour was awakoned by a curious sound.
He hearxrd the deccascd calling out:

"Imagins you & best me out
of the litile heuso.®

The noighbours tallicd arcund ¥d came to sce what cccurred. iIn
vhe event, they found the body of the old man by a breadfruit trec
in a sitting position - he was dead.

The medical evidenco showwed that on external oxamination
of the body, thor.e was @ one and a half inch contusior at the lower
left lateral chast which was asseciataed with a fracture to the
underlying 10tk and 1leh ribs. The fracutured ribs  laceratcd tha
spleen. That in turn, causged significant abdominal hacmorrhage. Tha

docter gave his opinion as to causae of doath in these terms He saxd:

3 -~

"... thé cause of death is dug teo
3 blupt feoyvea injury to the lefo
chest invelving cthe abdomon.”

That was the sum tetael cof the medical covidence. Cross-axamipation
feccussed on matters whaich weis whelly irrolovent. For our purposaes,
we arce guite unable from thoe evidenco adduccd, tec say what was the
degroe of feoven used wlhiich rosulicd in whe death of Mr. bamucls.
Having regard to the concessicn of learned counsel for

the prosccution, the Ceurt ig mindad o substitute a verdiCt of man-
slaughter, the learned trisl judge having wholly withdrawn that from
the jury. We would peint out that thoe losrned trial judge, having
given proper diractions on the noed Lo prove an intention to kill or

to cause him sorious bodily harm, continucd thus:

"Now mcmbers of the jury, he teld

you, if you accepi that cvidenc:,
t.hen you would net find any diffi-
culty in sa2ying that whoever hit

poor Mr. John Samuels nmust have
intended to cause him at least
serious bodily harm or dgath and

that would be sufiicient intention
te satisfy the roguivenent of murdor.
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death, whatever was left, belonged te him. On the night of the
3rd of Fubruary 1990, a ncighbour was awakoned by a curious sound.
He heard thv: deccascd calling out:

"Imagine you & beat me out
of the litile hous..”

The noighbours rallied arcund ¥AE. came Le see what cccurtied. In
the event, they found the body of the old man by a breadfruit tree
in & sitting position - he¢ was dead.

The medical evidence showed that on external oxamination
of th¢ body, thore was a one and a half inch coptusior at the lower
lefr lateral chast which was associated with a fracturce to the
underlying 10tk and lieh ribs. The fracuured ribs lacerated tho
spleen. That in turn, caused significant abdominal hacmorrhage. The

doctor gave his opinion as to cause of death in these terms., He said:

)

"... thae cause of avath i1s duc Lo
2 blunt feorco injury to the lefc
chest invelving the abdopon,”

That was the sum tetal cf the moedical covidence. Cross-examinpation
focussed on matters whaich weie wholly irrolovant., For ouy purposas,
we arc quite unable from the evidence adduced, tc say what was the
degree of fovces used wliich raosulicd in the death of Mr. samucls.
Having regard to the concessicn of learned counsel fox

the prosccution, the Court is mindad Lo substitute a verdict of man-
slaughter, the laarned trial judgs having wholly withdrawn that from
the jury. Woe woeuld point ocut that the losrned trial judge, having
given proper dirazctions on the nesd Lo prove an intention to Kill or

1o cause him sorious bodily harm, continuod thus:

"How mumbers of ihe jury, he told

you, if you accepi that «videnco,

then you weoulé net. find any diffi-
culty 1n saying that. wheevexr hit

poor Mr. Jcohn Damuels must bave
intended to cause him at least

s..riocus bodily harm or death and

thiet would be suflicient intention

te satisfy th. roquirament of murder.”




There was no direct evidence of the manner in which the injury
suffered by the victim was inflicted. The medical evidence
merely showed biunt force. The victim could have been pushed and
fallen against scome object, or he could have been hit, the fact is
that the degree of force used was not known. A witness spokc of
hearing a sound and the victim calling out, but no attempt was nade
to identify that sound, as suggestive of a blow or a fall. This
aspect of the medical ¢videncs: was never explored. Then it cannot
be forgotten thar this was a fieil old man. In our judgment, the
trial judge ought properly o have left for thie jury's consideration
the issuc of intention.

The: only important issuc which remains is that of sentence.
It always occasicns difficulty. The circumstances of this killing are
not easy tc apprehend. 1t would appear from the manner in which the
casc was put that ther: was some suggesiion that the applicant would
benefit if be maintained the victim and bis wife and that presumedly
ne wished to abbroviate that time lag. Howsoever that might be, it
is plain on tho cvidence and we agrec with Lord Gifford that something
occurred that night, which must have baen wholly unpremeditated.
Neverthelaess, a life has been taken. Mr. Samuels was c¢ntitled to live
cut his lifc¢ and to die peacefully in his bed and noi violently at

che bands of somc impatieni young map who tendod to violence.

The appropriatc sentéence which we propese to impose 1s one
of ten years imprisornment ac hard labeour. In the result, the appli-
cavion fOrleave wo appwal i1s treated as L hearing of the appeal.
The appeal 1s allowazd, the cconviction guashed ana a verdict & man-
slaughtcr substituted. A scnience o nine years imprisonment at hard

labour is imposecd.




