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ROVE Juhe (L)

We amounced on the 18th Januery, 1978, that we would treat
the application herein as the hearing of the opnecl, we allowed the appeal
and pronised that our rcasons would be put in writing, This we now procced
to do.

Florence Bish was convicted in the Ho.c Circuit Court for the
murder of Noman Vatson. The lecriied Chief Justice told the jury tﬁat the
case presented some very strangé featurcs and we ndight add sone inexplicable
features especially with regard to the police investipgations. Octobor 31,
1976, was a Sunday. On that dgy at about 12,30 p.n., Stanford Scott and
Derwvorth Gayle were in the vicinity of a tavern at the intersection of
Barry Street and Princess Street, These two nen swore that they saw a nan
and the applicant walking side by side on the sidswanlk down Princess Strect
towards Barry Strect, Theoir evidenecc differed considerably in detail as to
oxactly what occuried when the two people reached in the vieinity of where
they were standing,but they both testified to hearing the applicant speak

in a beisterous mamier in addressing the nan whe wes valking with her,

According to Mr, Scott, the applicant caid: "uss, you didn't sleer - yard
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lagt night, it going to be hell between ne and you.™ The nan did not reply

and then she continued: "Where is the noney that the pickacy then rive ne."

Mr, Gayle's account of the words used was to this effcct, The applicant

said:"You don't come hone last night' and later "I wonder if ny pickney then

noney loss," Whatever were the exact words uscd, both witnesses testified
2

that as soon as the applicant finished speaking she felt within her boson

and brought forth somcthing wrapped in a piece of cloth. She used this

sonething to stab the nan in his chest, then she threw it under a car parked

ncarby. When retrieved by Special Constablc Scarlett, the thing, was econ

to be a knife and coated with what appearcd to be blood. Messrs. Scott and

Gayle said that the nan was stabbed in the left broast and both witnescos

said the stabbed nan fell to the ground althoush there was great difference

etween then as to eaxac Jhere he o« The wounded nan was renoved fron
bet th 3 to @ tly wh he fell The wounded n wa oved fro

the scene in an anbulance.

b
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The applicant in her defence said

i)

”,

he was set upaon by three nen

who attempted to rob her. Onc man thunped her in hor cye causing an injury

which nanifested itself in severe swelling and was treated by a doctor while

she was in custody. That sane nan was in the act of tearing off her blousc

to get at her noncy which he knew to be there as carlier that doy he had asked

her to make change and in obliging she had inadvertently indicated to hin
where her treasurc lay. It was her cvidence thot in her hand she had a
kitchen knife which she had been using to pecl oranges and on her head was her
narket basket., When the nan was robbing hoer she chiucked hin away with her
hand and was umable to say if by accident the knifc caught him. She joined
issue with the prosccution witnesscs about the words allegedly used by her
and strongly denied that she was the aggressor end thoat the nen who was

wounded was passive throughout.
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This appeal docs not turn on any of the facts outlined above.

There was adnittcdly an cncounter between the applicant and o nan but in

order to support the charge of murder the prosccution had a duty to prove

that the man whon the applicaont wounded died as a result of thosce injuvics,

The learncd Chief Justicc saw this issuc clearly and dirccted the jury: that:-

"There is no rcally dircct cvidence comnectin~ the
nan who got the stab there at Barry Street, with
Norman Watson, none whatcveressses..o.Nobody who saw
that the nan there at Barry Street, have cone to say
it is the sane nan, Mr, Noron Watson, on whonm

Dr. DePass pcrformed the operation, So of course, the
prosccution has to prove the death of the particular
person therce and prove that the accuscd is the person
who killed him, "

The Chief Justice then invited the jury to consider the evidence of

Louis Lloyd, the brother of Nomaon Watson as being cvidence from which
they could draw the infcrence that the nan stabbed at Barry and Princess
Strects was Norman Watson., Unfortunately the covidence which the Chief
Justice attributed £o Louis Lloyd was not in fact given by hin. Mr, Llgyd's
evidence was that he saw his brother alive on the morning of 371st October,
1976, and not again until hc went to the morgue on the 2nd November when he
identified the dead body to Dr. DePass, It was thercfore an inmportant

misdirectién on the ecvidence when the learned Chicf Justice told the jury

that s~

"Pirst of all, Mr, Louis Lloyd, the brother of the
deceascd told you that he went to the hospital on
the 31st October, He had scen his brother in the
norning and on the 31st October, he went to the
hospital and saw his brother lying there in the
casualty ward in the casualty arca and he saw hin
with a wound in his chest, left chest. I don't
recall wbt time he said he went, but the tine would

. be about the tine whichi would co-incide with the
tine wlhdch the witnesscs gove as to when the incident
occurred at Barry Strect."

“—

The learncd Chief Justicc corrcctly raminded the jury that therc
was no evidence that the nan wounded at the corncr of Barry Strect and
Irincess Strecet was token to the Kingston Public Hospital,

Scrgcant Grant

did go to the Kinpsban Fublie Hospital on the 371st October where he saw o



- ’ L~

nan whon he did not know with a wound in thce loft chest, On the 1st

Hovenber, Scrgeant Grant sow the dead body of this smme nman in the hospital
norgue but the Sergcant did not attend the post-norten exanination on the

2nd Novcmber and was unable to give any assistance as to the identity of the
body upon which Dr. DePass performoed the pogst-morten cxanination. It was
alleged by Scrgeant Grant that he interviewed the applicant on the lst Novenber.
Hle told her that the nan she had stebbed at Barry Strect on the Sunday was dead,
She allcgedly replied: "Yes sip, hin should a dead long tine." In the
context of the defence, this statenent if nmade, could have but one ncaning,

viz,. this dastardly robber who attacked her did not descrve to live. It

. certainly could not be covidence providing the link between whoever was stabbed

at Barry Strect and a nan Noman Vatson upon whosc body a post-norten

cxanination was performced on the 2nd Novenmber.

Mr, Edwards in a clcar and concisc arguncent denmonstrated how
|
iossential it is for the prosccution to prove the oactus rcus in a criminal casc,
1
|

With a nodicun of effort the police could have cnsured that Special Constable

]Scarlett be present at the post-morten exanination., He best of all could

provide the evidential link between the injured man and Norman Watson, The two

nen who stood in front of the tavern knew ncither the nan nor the wonan between
whori they obscrved the act of violence, Imtelligent investipgations could

casily discover whether the deccascd and Norman VWatson had a reclationship

1
\with each other and if any credence could be given to the talk of children,

It is not to be forgotten that the applicant appccrced to be a decrepit sixty

poar old wonan while Norman Watson was a nan in his ecarly fortics,

§ Throughout his suming-up the loarncd Chicf Justice repeatedly

drew the jury's attention to the nccessity to be sctisfied that the man on whon

‘the—doctor performed the post-morten exaninntion was tho nan who recoived the
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steb at Barry Strect. Ve arc clearly of the opinjon that hod the learned
Chicf Justice corrcctly apprceicted the cevidence of Louis Llioyd he would have

vithdrawn the case from the jury. For the guidancce of prosvcutors we can do

no better than to quote a passage from the 3rd ddition of Wilkenson's Road

Traffic Offenccs at p. 114:=

"The prosccution should be carcful to sce thot theve

is covidence of the death of the actual victin, i.c.,

it noy not suffice for a police witness to say that
John Snith was knocked down by a car on a Sunday and
renoved to hospital and then Zor a doctor to say that
John Snith died there on Monday, Therce nust be evidence
to show that the two John Sniths arc the sanc person,!

A

We considercd that in this case the interests of justice

dictated that a new trinl be not ordered as without the introduction of ncw

cnd additional evidence any further trial would he bound to fail., For those

reagsons the apweal was allowed, the conviction quashced ond the sontence seot asid..






