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The appellants were, on December 8, 1975, convicted by‘a Jury

béTﬁre Melville, J., of manslaughter on an indictment which had charged

l ’ .
that they, on April 22, 1975, murdered one Sydney Smith (hercinafter

cdlﬂg& 'the deceased'). They were cach sentenced to thirty months at

hard;labour. Thereafter they successfully applied to a single judge

for leave to appeal against their conviction and sentence.
. dppiitation was granted on the ground that the defence advanced by the
-, appellants atgtheir trial was not fairly and adequately put to the jury.

vﬁourt, however, granted the appellants leave to_grgﬁe additional

! gfﬁfnés which may be said to raise questions offfuﬁdamental importance

3

v‘;Ld1ﬁf‘0hnect10n with criminal trials.

o

7% In support of the indictment for murder the prosecution led

évi‘ence by which it sounht to establish that the deceased met his
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amounting to murder. The avidence on which the prosecution reliod
was placed before the jury principally throuah three persons who
claimed to be eye-witnesses, and a doctor. This evidence described

the fcllowing general picture.

During the week preceding April 22, 1975, the appellants
had heen cutting fence posts on certain lands access to which was
gained by a gate on premises cccupied by the Jamaica Cordage Co. Ltd.
On these premises the company cperated a factery and among the
several buildings thereon were, as far as is material to this case,
a building accommodating under a single roof a warehouse, a
carpenters' shad and a storeroom, and another building, a mechanics®
shed. The storeroom is a small room in the larger carpenters'
shed (hereinafter called ‘the shed'). Some 12 yards from the shed
and approximately mid-way hetwaen the shed and the mechanics' shed
is a concrete ramp tapering from a height nf 4 feet at its highest
section to ground level. The terrain between the ramp and the
shed is level and free of cbstruction to anyone gning from the shed

towards the ramp.

The deceased had worked with the company for some
considerable time, 30 years I think, as a ranger. The appellants
had cut a number of pasts and had stacked them at some point on the
lands on which they had heen workina, presumably with the intention
of returning with some kincd of transport to remove them at some
1ater date. The deceased, apparently being of the view that the
appellants were not entitled to the posts they hadtcut, removed

them from where they had heen stackad and placed them somewhere

in the vicinity of the mechanics' shed, On Mpril 22, the appellants

arrived at the company's premises and, on discovering that the

posts they had cut had been removed, went to the deceased and

demanded that he hand over the posts to them or that he pay for them.

The deceased and two other persons, the witnesses Laidford and
Smith, were then in the shed. In reply to the appellants' demand

the deceased told them that they would have to see the company's
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manaoer.  The anpellants who, accerding to Laicford, were then

armed s Dalay with a stone and a nicce of iron, and Vcfho with trn
stonas, hacame irata ar the doceasnd's refusal to hond over the posts
to them. Daley thon throw the stone and the riccs nf iron with vich
he was armac at the decoaser’. Mefhe follmund this Ly threwing the stoncs
he had at the decaases! vhereunon the Tatter ran intn the storerorm in
the carnenters' sho! and ¢lesad the dacr,  The deciased remained in the
storerorm for seme fiv: minutes. Poth annellants threy stones at the
door of that room., Thereafter, accordinn tn Laidford, he (Laidford)
ran from the shed followed by the decevased. Thav hoth ran towards the
appellants and near hy them, /. fter he had nassed the anrellants, the
apnellants threw stones at the deceased. It is not clear how Laidford
was ahle to see exactly what happencd after he ran from the shea since
it anpears that he ran in the same ~encral divection as the decease!
and remained in front of the deceased. However, in his examination-in-
chief, Laidford sware that althounh he was unahle te say what causer!
the deceased tn 211 while running, he did see one stone hit the
deceonses kefare the Tatter fell at or near the ramp, /s the deceased
lay on the around ho saw seme cidht stones hit him on his head, In
cross-examination he said he did not, indead, see any stone hit the
deceased while he was runninn and hefore he fell, 1 ohserve here that
this was by no means the only self-centradiction that emeroerd in tho

evidence of Laidford.

fnother eys-witness ton the events on "nril 22 was Roy Rurke.
Ho described the incident hetween the deceased and the apnellants
as “a fuss". He said that he saw the appellants pick up stones from
the around outside the shad and throw them at the deceased vho was
#hen sitting on a stonz in the shed. He saw the ceccased enter the
storeroom. It dees not appear that the appellants made any attemnt
to enter the storercom or, indeed, the shed at any time durina this
exercise of stone throwing. Mor does it appear from the evi‘lence at
all whether the apnellants continued thyowing stoncs at the deor

tn the storerrem durine the entire period of five minutes that the



decease romairsd in there, or how many stones were thrown at the
door to that rcom. “hen, accordinc to “urke, the deceased left

the storeroom the aprellants had by then removed from the point from
which they threw the first stones to a noint about 11 vards from the
door to the shed. The deceased ran across the vard in the direction
of the ramp and the mechanics' shed. Durke swore that at this time
he saw the appellants with stones in their hands but could not say
whether they threw any at the deccased or not. He did, however, see
the deceased fall some 11 vards from where the annailants stooed.
fifter the deceased . had fallan Rurke saw the appellants throw saveral
stones at him as hz lay on the cround but, here acain, he could not
say if any of thase steones hit the deceased. He savw the deceased

hit his chest acainst one of the ednes of the ramp.

The other witness, Milton Smith, testified as to the incident
in the shed and the deceases leavina the storeroem and running across
the yard in the direction of the ramn and the mechanics' shed. He saw
the appellants throwing stones at the deceased as ke ran hut could not
say if any of these stonas hit the deceased. He saw the deceased fall

;

on his hands heside the ramp. He was unable to say what caused the

deceased to fall,

Hhat emergas frcm’the narrative sc far related is that no
attemrt was rodz hy anyone at the trial to elicit from any of the eye-
witnesses the cause cf the deceased's fall. Burke did say, when nressed,
that the deceased "definitely butt his foot anainst the ramp and
fell acronss”. Just hefore saying so, however, he had said: "then
the deceased was runnine I believe he tripred at the ramn and fell.,®
The witness, Laidford, whe said in examination-in-chief that he saw
one stone hit the deceased did not say at what point in the decrased's
progress across the vard he was hit by this stone. Tt will be recalled,
however, that he changed this version durina cross-examination. True
it is that two witnesses. Laidford and Smith, spoke of stones heina

thrown by the appellants at the deceased while the latter was running

%;1335?
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towards the ramp, bhut neither was recuirad to descrilie this incident
in any creater detail than the bald assertion that the anpellants threw
stones at the deceased. "t the end of the nrasecuticn's case the

cause of the deceased's 211 remained unknown.

In addition to the eye-witnesses already noter the nrosecution
called Dr. Samuel Meorcan who conducted a nost mortem axamination on the
body of the deceaszd. Extarnally, the doctor saw sicns of haemorrhaqe
inside the richt ear. The only injury he saw was a small laceration
on the left side of the chin. ©n dissection the doctor found a
fracture of the skull on the right marcin of the occinital and richt
narietal bones. Thore were sions of haemorrhace at that section of
the skull and this renetrated into the dura mater and invelved the
occipital region and the posterior half of the right parietal. There
was also a fractura of the upper third of the sternum. In Dr. “orran's
ozinion death was due to shock and haemorrhane following upon the
injuries te the haac and sternum. He thought that the head injury
alone could have caused death and that death would have heen
instantaneous or at least within two or three hours. It would have
required "a fairly larae stcne thrown with a stronc decree of force”
to cause the fracture to the skull. He thought, too, that the injury
to the sternum could have heen caused hy a stone. In cross-examination,
however, the doctor agreed that hoth the injury to the head ‘and te the
sternum could have heen sustained as the result of a fall. He saw no

external sians of injury by a stone or stones.

It will now be appreciated that at the outset the case sourht
to be put before the jury by the prosecution was a case of murder pure
and simple - a stoning to death of the deceased by the anpellants.
Indeed, we are told that in opening the case to the jury learned
counsel for the Crown indicatad that the prosecution would in due
course ask them to sav that on the evidence that would be presented
to them this was a case of murder, or at least 2 case of manslauchter

as the result of provocation depending on the view they tooh of the

S4D




deceased’s conduct in relation to the posts which ths apneliants had

cut and which, richtly or wronaly, they renarded as their nronerty.

In answer to the case advanced hy the prosecution the
apnellants denied throwing a single steone at the decoased at anv time.
Their defence was to the followinc effect: They were emdloyed by
R. 4. Silvera L.td. whe, on behalf of the Jamaica Public Service -Co. Litd.
had begun to run lines alonc certain lands and for this purpose they
had to cut away a number of trees. 15 "r. licFarlane attached to
R. A, Silvera .td4. coﬁfirmed to the manager that they had been sent
to cut away trees. Thay cut a number of fence posts and stacked them
intending to remove them in a day or two. In fpril 22 on their way
to where thay had stacked the posts they saw these posts near the
machanics' shed. They went towards the shed where they saw the
deceased; Laidford and Smith. They asked the deceased why the posts
had been removed and the deceased told them that thev should see the
manacer. They said they did not know that the manacer was in any way
concerned with the posts and insisted on talkinc to the deceased.

Fn argument followed and the deceased became irate and ordered them

to leave the property. Thay did not leave immediately but continued
arquing with the deceased. The deceased rushed towards Laidford

who was then cutting up a chicken with a machete or a large knife.
Failing to gain nossession of this knife from Laidford the deceased
picked up a stone and hurled it at the appellants. He then rushed
into the storeroom in a2 manner which sugqested that he was lookin~ for
a2 weapon. Shortly after he emerced from the storeroom, ran past them
and shouted "Uno stand dey till I come.” He then ran in the direction
of the mechanics' shed where, accordina to the witnesses for the
prosecution, he was known tc keep a cun. “hile running towards the
ramp he tripped anﬂ fell hitting his chest and head acainst the ramp.
The deceased did not move after he fell. They left the premises
immediately saying that they would return with a truck to move the

posts they had cut.

S




it will, I think, have been chserved that the structure on
wiich the cass for the prosecution had been huilt had, bv the time
Or. Morgan left the witness hox, comnletely collansed. “hatever, if
anytihing, was 1eft of the case for the prosccution it was, auite
clearly, no loncer 3 casz of murder or, indeed, a case of manslauchter
on the around of nprovocation. Hevertheless, the anpellants were
required to answer and did, indeed, seek to answer the nrnsecutien’s
2llegation of murder: and in so doina they also, incidentaily,
answered the alternative adumbrated by the nrosecution in its opening,
namely, manslaughter on the around of provecation. ‘'hen, however,
counsel for the prosecution came to make his final address he now
soucht, in effect. to ahandon the case to which he had opened. This
was, undoubtedly, due to the very pathetic finure cut by fr. Mbrgan
in the witness hox. The learned trial judge, I ohtserve, made some
very unkind, albeit justified, cbservations about the svidence of
the qood doctor. Me told the jury, inter alia, that the doctor had
insulted their intelligence by saying that the deceased could have
been hit on his head by stones and not show so much as a slioht

bruise.

I am by nc means certain as to exactly what occurrad durinn
the closing addresses of counsel. It appears that “r. "tkinson who
addressed the jury first did not attempt to deal with what was in
the end described by the learned trial judee, rather ineleqantly
I think, as "manslauchter by flicht". I think ¥r. /tkinson vas
perfectly correct in refraining from dealing with this matter
assuming, of course, that it had occurrad to him at all. The
nossibility of 2 verdict of "manslaughter by flicht" was mentioned
for the first time during the trial when counsel for the prosecution
referred to it in his closing address. r. Hamilton toid us that he
did refer to it in his address which followed that of counsel for the
nrosecution but that ha did so only by way of objection to the

introduction by the prosecution, at that eleventh hour, of what he
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escribed as a completelv pew case which the apnellants ad not had

o

an opportunity to meet. Meither r. Kerr nor ¥r. Sanc was able to
advise us what occurred during counsel's closing addresses, le
that as it may, when the trial judqe was apnroaching the end of his
summing-up, having dealt with the nossibility of a verdict of
manslauchter on the around of orovocation, he said, inter alia:

" Thare is another aspect in which manslauchter
arises. [oth learned gentlemen, I think 'r, Andrade
for the Crown and Mr. Hamilton, they addressed you
on this asnect of the matter. ‘lr. "thinson didn't
addrass you on this matter at all. “ansiauchter arises
in another way. [ cain if you think it wos not - if you
accept that the deceased man fell down and fractured
his sternum and his skull in the same one blow - in
other words, it was when he trioped and fell that he
cot these two injuries, even if his death came in
these circumstances, the men would still ke auilty
of manslaughter and this is the princinle you would
have to apply: that is why I am askinc yvou to keep
them separately. If it is manslaughter then 1 am
noing to ask you to just say whether it is manslaughter
by reason of provocation, remember I just cave you
directions on that, or manslaughter in trying to
escape. This is what I will call this other aspect
now which I am now coing to tell vou about and it
is this: ‘"here one person causes in the mind of
ancthor by violence or the threat of violence a
well-founded sense of dancer to Tife or limh as to
cause him to suffer or to try to escape and in the
endeavour to escape he is killed, the person creatinn
that statc of mind is quilty of at Teast manslauahter.”

The learned trial judos then proceeded to deal in extenso with the law
relating to "manslauchter in trving to escape”. In my view his
directions, though lengthy, were not altoasether related to the
evidence and, in any event, contained certain inaccuracies. find

it unnecessary, however, to dwall on these directions at any lenath
since, in my view, the really imnortant cuestion raised in this anpeal
is whether the trial judge,in the narticular circumstances of this
case, outht to have left it to the jury to find a verdict of what [

prefer to call constructive manslaughter,

Bofore attcmpting an examination of this question I am
constrained to oxpress the gravest doubts whether on an indictment
for murdcr a verdict of manslauchter is at common law, roturnahle
on a ground other than provocation or the absenc: of an intention to

kill. In successive aditions of firchbold's Criminal Pleading

- 4e,




Evidence and Practice the following statement appcars:

"

Upon an incictment for murder, if the nrosecutor
fails in proving malice aforetheought the prisoner
may be convicted of manslauahter.”

See, for cxample, the 37th cdition at p. 172. Significantly, however,
this statement finds no place in the 35th edition. The authority

invariably cited in support of the statement is [, v. “ackalley,

© Co. Rep. €1b. In the 32nd adition the statement appears in the
same terms except that for the words "malice aforethought” the words
"malice prepense” appear. The statement. however oxpressed, appears
to have been used as the foundation of an assumption that on an
indictment for murder a jury may, regardless of the circumstances

of any given case, return a verdict of manslauchter., 1 am aware

of no authority that has ever examined the implications and scope

of any such assumption. Indeed, in Director of Public Prosecutions wv.

Masralla, (1986) 10 W.I1.R. 299, Lord Devlin, speakina for the Privy

Council, said, at p.301:

* Dy a well-established rule of the commen law which
the industry of counsel has shown to have oriainated
in R, v. Salisbury, (1553) 1 Plowd. 100, it is open
to the jury if they are not satisficd of the
prisoner's guilt on a charge of murder, tc convict
of manslaughter.,"

Here again, it is to be observed, with respect, that this dictum of
Lord Devlin appears to embrace the assumption just noted since it does
not, ex facie, recognize any distinction between onz kind of

mans laughter and anofherg for example, hetween manslaughter founded
on provocation and manslaughter by some unlawful act. It must be
borne in mind, toc, that up to comparatively recent times where an

act or acts was or were capable of aqiving rise to different bases of
criminal 1iability it was the practice for indictments to detail with
assential particularity the bases of such liability. /An example of
this is R. v. Evans, decided in 1812, where the indictment charaed
that the accused killed his wife (a) hy beating her;. (b) by throwing
her out of the window; and (c¢) and (d) that he beat her and threatened

t5 threw hor ogt - F the vindowy and to murder her and thet by
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such threats she was so Larrifiad that. throush fuzar of his suttine
his threats into executicn she threw herself out of the window, and,
by the beating and the bruises received by the fall she died. In

any event &, v. Salishury (sunra) does not, an any view, authorise

a verdict of mansTaughter on an indictment containing a sinale count
for murdar quite regardless of the narticular circumstances in which

the deceased met his death,

It will, nerhans, be useful to examine briefly the
historical develomment of the Jifference hetween murder and manslaughter.
In its earliest history the common law recognised no distinctinn between
murder and manslauahter. ‘here one person killed ancther as a result
of any unlawful act such a killinc was, save in those very exceptional
cases where it was held to be justifiable, catecorised as murder, the
circumstances in which the deceased met his death being recarded as
totally irrelevant to the question of guilt. Thers were no degrees of
Tiability in respect of a2 voluntary and unlawful act cauéing death,
lthen the concent of moral hlame becan to take shape as the foundation
of responsibility for the infliction of injury, undoubtedly the result
of ecclesiastical influence, those who scught to chart the direction
in which the common law should continue its advance did not,
understandably, demonstrate the consistency and locic that might
have been thousht to be necsssary at that time. HMevertheless, the
concept found gradual acceptance among the judges of the 15th and
16th centuries and in the end came to be enshrined in the maxim

actus non facit roum nisi mons sit rea. Thereafter homicides came

to be distinquished according to whether they could be held to be
justifiable, excusable, murder, manslaughter or suicide. Two other
kinds of homicide, infanticide and child destruction, were the
creation of comparatively modern lesislation. The mens rea of
murder, as a matter of history, was identified among early writers
by such terms as malice aforethought, malice prepense and malice

craecogitata. Dut these and other expressions used by textbook
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writers and judaes during the development of the concept of mens rea

did not always convey the same meaning. In 15811, in Mackalley's Case

(supra) for example, the view of all the judoes sittinc in the Court
of Excheaquer Chamber was that in an unprovoked killinn the law implied
malice orepense "for by the law of God everyone oucht to be in love

and charity with all mon®, By the middle of the 10th century the

mens rea in murder hacd come to be identified as an appraciation in the
mind of an accusaed that his conduct miaht cause the death of some
nersen., The cases decided between the middle of the 19th century

and the first quarter of this century demonstrate that the attitudes

of mind which satisfizd the criteria encomnassed in the mens rea of
murder were (i) an intention to Xill the person who was actually
killed; (ii) an intention to kill some person, the identity of the
nerson killed being irrelevant: (iii) an intenticn to ki1l some
person other than the person actually killed: and (iv) an intention to
do an act in the knowledae that such act could cause the death of some
person. The foreqeing attitudes of mind were irrelevant in those

cases where (a) one persen killed another by an act of violence "in
furtharance of a felony involving vicience", and (1) an officer of
justice was killed by any person resisting such officer in the execution
of his duty. In these latter cases foresinht of the consequences of

the accused's conduct assumed no significance.

Turning now to manslaughter, it has alwavs been the practice,
when once it was distinguished from murder, particularly amona judaes
and those writers of the 17th and 15th centuries (1ike Coke, Hale,
Hawkins, Foster and Fast) who made such a significant contribution to the
early development of the law of manslaughter, to divide this crime into
two principal categories. namely, (i) voluntary, and (ii) involuntary
manslaughter. The manifest purpose of this division, certainly more
important today than it was when Foster and East wrote, was, undoubtedly,
to distinauish between those cases which involved an intentional killing
in cricumstances which were held to reduce the crime of murder to that

of manslaughter - voluntary manslaughter, and all other cases in which

LUk
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an accused neither intended nor foresaw death as a consequence of his

conduct - involuntary manslaunhter,

Nt common Taw voluntary manslauchter occurred in one case,
and in one case only, namely, where one person killed another under
the stress of preovocation and it was, originally, pracisely for this
reason that the practics aress, when the petit or cormon jury as
we know it today came into beinn, of permitting a conviction for
manslaughtar on an jndictment which had charaed murder. Put this
practice, at any ratz in the eariy history of manslauchter, really
availed an accused nothing. In the third quarter of the 18th

century Foster was ahla tc write in his Crown Law:
" The distinction hetween murder and manslaurliter,
as it is statod by our eldest writers, secemeth
to have been in their time merelv nominal. By the
one they meant an insidicus secret assassination.....
And homicide under these circumstances, if the
offendor was not anprehended, subjected the
townshin, as I hava already observed, to the
amerciamaent, o which they gave the name of Murdrum.
Every other species of felonious homicide they
called simply homicidum nequiter et in felonia
factum. Rut both offences with resard to the
consequences of 2 conviction were the same, both
capital: unless tha privilege of clerqgy interposed,
and when it did hoth were treated altike. The
legal notion of murder in contradistinction to
manstaughter was afterwards eniarced, and tock in
every shacigs of homicide, whether openly or
privily committed, if attended with circumstances
indicatine a nreconceived malice in the larne
sense of that term..........."

Mackalley's Case (supra) was, oerhaps, the eariiest case in which this

nominal distinction anpeared. Like B. Y. Salisbury (surra),

Mackalley's Case procsedad on a very narrow qround and dealt with a

very particular situation. In the latter case all the judaes of
England met to consider, inter alia, objections taken to a special
verdict. It is important to understand the reascn assigned by these
judges for their view that a verdict of manslauchter could he
sustained on an indictment charging murder. /it p. 505 of the

AT E. P, Ren. (1058-1774) the reason is exnresszd in the following
terms:

" So if one is indicted for the murder of ancther
upon ralice prepense and he is found guilty of

oy
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manslauchter, he shall have judoment uron this verdict,
for the Litline i the substance, and the malice prepense
the manner of it, and when the matter is found judoment
shall be givan thereupon althouch the manner is not
precisely pursued.”

Later, on the same nage, the follewing avpears:

" I moved all the iudaes and barons, if in this case
of killinc a minister of justice in the execution nf
his office the indictment might have heen oceneral,
without allening anv special matter, and I concode
that it micht well he, for the evidence would well
maintain the indictwent for as much as in this case
the 12 implies malice prepense.”

Be it observed that ackalley's Case concernszd the killine of a

minister of justice, 2 circumstance which, in the view of the common
law, constituted the necessary "malice prepense” in murder, and that
in 1€11 that expression hore a meaninc quite distinct from that which

is contemnlatec today by the mens rea of murder.

finart from those cases noted above in which an accused’s
mental attitude was recarded as irrelevant there qrew un side by side
the dual doctrines that an intenticnal killine by reason of nrovocation
and a killino in which there was some eaquivocation as to the accused's
intention resulted in a verdict of manslauchter. It is unchallenceahbly
clear that these were the only instances known te the common law in
which, on an indictment for murder an accused micht be found auilty
of manslauchter. In a1l other cases, necessarily of involuntary
manslauahter, the indictment snecificaily charged manslauchter when
this offence came to be distincuished in its practical consequences
from the offence of murder., Examples of those cases in which the
indictment charged murder and in which the evidence, in the view of
the trial judge, demonstrated some measure of uncertainty as to the

intention of the accused are R. v. Malters, (1841) €. & 11, 164

R. v. Bubk, (1851) 4 Cex C.C. 455; B, v. Creenwood, (1857) 7 fox C.C. 474

and R, v, Bottomley, 115 L.T. 89,

A11 the authorities dealing with cases of involuntary
manslaughter show that this was either the subject of a particular

charge in an indictmant or, as the early cases show, the subject of a

54
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count in an indictmenrt which had also charged murder.

Jotwithstancing what emerges from the forecoing 1 am
nrepared to assuma that it is open to a jury to return a verdict of
manslauchter in any case in vhich an indictment charnes murder

simpliciter. 1 turn, therefors, to the nroncsition advanced hy

“p, Kerr. e nut it this way:

"Ouite indenendently of counsel's opening address to
the jury in & criminal trizl it is perfectly rroper
for coursel, whan all the evidence is in, toc addross
on such issues as arise on the evidance and to seek
from the jury any alternative verdict that could
reasonahiy he founded on such evidence.”

In sunport of this prenpsition Mr. Kerr relied on the following
authorities which it becomes necessary to examine.

(1) R. v. Carter ard R, v, Canavan, {1964) 1 M1 E.R2, 187,

In this case the appeliants were convicted of "robhery togother®
contrary to s. 23 (1){a) of the Larceny fct, 19i%. The indictment
had charged that they "being armed with an offensive w=apon, to

wit a razor hlade, toosther with another person robhed (i) of £10."
The jury found that the azpellants had indeed robbed ™. but that they
were not armed. The judoe had not dealt with the latter situation

in his summinc-up althouch coun$e1 for the prosecutinn had made
reference thereto. elivering tha judgment of the Court of fApreal
Lord Parker, L.C.J., said, at n. 188 ¢

The only guestior here which concerns this Court
is whether, the learned Commissioner not having
left the alternative to the jury, the jury were
entitled to return the verdict of the alternative
offence."”

I have the gravest difficulty in understandine what the learned Chief
Justice meant by his reference to "the alternativae offence”.

Section 23 (1) of the Larceny /ict, 1916, provides : “Every nerson

who - (a) being armed with ap offensive weapon or instrument, or being
together with one other person or more robs, ........any person’ is
quilty of felony. I would have thoucht that that subsection created
one offence, an offence which has come to be known as "rohhery with

asgravation®. This offence of robbery may be committed by a nerson

St
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who is "armed with an offensive weapon”, or who is “"tosether with
one other persen or more". It is perfectly leaitimate, of course,
to charae both zpecies of acaravation in the indictment.

See Sookdeo v. [, {1703} 6 M. 1., 450, “hat is unmistakally

clear is that there is not one offence of robbery when armed and
another offence of robbery "being tocether with® another person.

ind where two persons are jointly charged in a sincle count it is
nothing to the point that, in proof of the offence, the prosecution
fails to satisfy the jury as te one or other or both of the accused
beinn armed. 9n analysis it is, in my respectful view, quite
impossibia to see how anyone could successfully challenae the right
and, indeed, the duty of a Jjury to return a verdict of ocuilty of
robbery with aagravation - two forms of angravation heina alleaed -
on an indictment which had, in fact, charred robberv with araravation.

In the result I am unakle to recard R. v, Carter and P, v, Canavan as

being relevant.

(2) R. v. Poritt, (1961) 3 A11 E.R, 463, In this case the

indictment charged canital murder and the appeliant's defence was
that he had shot at his stepfather's assailant hut had, unhappily,
killed his stepfather, and that he had used his gun in defence

of a near relative then in imminent danger of being killed., It was

not at any time during the trial suggested by the defence that a

verdict of manslaunhter could be returned on the evidence. The judge
did not in his summino-up refer to manslauchter. fn apreal against
conviction the appellant contended that the jury should have been
directed that it was open to them to find a verdict of manslaughter
on the ground of nrovocation under s. 3 of the Homicide Nct, 1967.
In delivering the judgment of the Court of Criminal "ppeal Ashworth, J.,
said at p. 468:
" As has already haen said the issue of manslaughter

was not raised at the trial but there is ample

authority for the view that netwithstancine the

fact that a narticular issue is not raised hy the

defence, it is incumhent on the judge trvinn the

case, 17 the evidence justifies it, to lecave that

issue to the jury. The Jeading case so far as
chronoloay is cencernaed is 2. v. Mopper in this
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court, but the same rrincinle has been emphasised in a
number of ctiher cascs and, for convenicnce, one can
read what I think is the last of them, Dullard v. R,
In that case Lord Tucker said :

. It has Tono been settled Taw that if on
(\_J the evidence, whether of the prosecution

' or of the defenca, there is any svidence
of provocation fit to he left to a jury,
and whether or not this issug has benn
specifically raised at the trial by counsel
for the “efence and whether or not the
aoccused has said in terms that he was
provokad; it is the duty of the judoe, after
a nrener direction, te leave it open to the
Jury to return a verdict of manslaunhter if
they are not satisfied beyond reasonahle doubt
that the %illinc was unproveked.'"

(3) R. v. Thommson, (1960) 2. . I.R. 265, This case is to the

(:\} same effect as those at (1) and (2) above.

(4) Palmer v. R., (1971) 1 A11 F.P, 1077. Lord Yorris,

delivering the opinion of the Privy Council, said, at n. 1080

" As, howaver, there was evidence that made possible
the view that whoever it was who fired minht have
done s¢ in self-defence the learned judre very
fairly feft the matter to the jury., It is always
the duty of a judge to leave to a jury any issue
whether raised hv the defence or not which on the
avidence in the case is an issue fit te he left to
them. There was a very clear dircection that the
onus remained on the prosecution to satisfy the
. Jury beyond doubt that the killine was not dene in
(h/> self-defence.”

At p. 1088 Lord Yorris continued:
" Dut their Lordships consider in agreement with
the anproach in DeFreitas v. R. that if the
prosacuticn had shown that what was done was not
done in selif-defence then that issue is
eliminated from the case. If the jury consider
that an accused acted in self-defence or if the
jury are in deubt as to this then they will
acquit. ..... In a homicide case the circumstances
may be such that it will become an issue whether
there was nrovocation sc that the verdict may be
_ one of manslaughter. /ny other possible issues will
(:/\ remain. I _in any case the view is nassible that
o tiie intent necessary to constitute the crime of
murder was lacking then that matter would be left
to the jury. "

With the greatest respect I do not reqard any of the foreqoing cases,
relied on so strengly by Mr. ¥err, as relevant to the real question

posed on this apopeal, rnamely, whether the "issue" of involuntary or
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constructive manslauchter ounht to have been left to the jury in
the circumstances of this case. It is, nerhaps, desirable to
restate the fcllowinn ohservations made as Tono aco as 1201 by the

Earl of Halshury, L.C., in Quinn v. Leathem,(1201) T7.C. a3t p.596 :

cevesosothere are two observations of a cencral

character which I wish to make and nne is to repeat

what I have very often said before, that every judgment

must be read as applicable to the marticular facts

proved or assumed to be proved, since the cenerality

of the expressions which may be found there are not

intended to be expositions of the whole law but coverned

and cualified by the particular facts of the case in which

such expressions are to be found. The other is that a

case is only an autherity for what it actually decides.”
I respectfully adopt the feregoing observations. They are as valid
today as they were 75 vears aco and, in my view, are applicable to
all judaments of all courts.

Murder is by definition an offence committed where one
person, by a deliberate and voluntary act, intentionally kills another
without lawful excuse and in the absence of provocation. 2n a trial
for murder the onus remains throuchout on the prosecution to
establish each of the sevesral elements involved in -the foregoina
definition. Leaving aside the particular circumstances in which an
accused seeks to rely on such matters as insanity or diminished
responsibility in respact of which he carries the burden of proof
on 2 balance of probability, the prosecution, on the trial of an
indictment for murder, is required to establish (i) the identity of
the accused as the persen inflicting the fatal injury on the deceased;
(i1) that he inflicted that fatal injury hy 2 deliberate and
voluntary act; (iii) that at the time he inflicted that injury there
was present in his r°nd an intention to kill, or to cause grievous

bodily harm to, the deceased; (iv) that he did not act in necessary

self-defence and (v) that he did not act under the stress of provocation.

“hen an accused, charged with murder. pleads the general issue
by pleading "not cuilty" to the indictment it falls to the prosecution
to prove every circumstance, every essential element, that constitutes

that offence. It is important, therefore, to appreciate what is meant

g
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by the word "issue” in the context in which that word is used in the

N

cases noted above. n issue does not arise in vacup. In civil
actions in the High Court issues arisa for determination when the parties
have answered sach other's nleadings in such a manner as te arrive at
some material point affirmed on one side and deniesd by the other.

It is by this heans that a trial judce - or 2 jury in those
exceptional cases where it is still possible to have trial by jury -
knows precisely "the noint in cuestion” hetween the parties. From the
point of view of criminal procedure, however, a plea of not quilty,

as already observcd, puts in issue every essential element of the
offence charged in the indictment. This follows from the well-
astablished rule that thare can be no "admission of facts" in a
criminal trial foliowing a nlea of “not quiltv®, The fact that

an accused does not seek to challenne one or more of the elements

of the offence charced docs not relieve the prosecution of the
obligation to estahlish thiat element, or those elements, beyond a
reasonable douht. "t the end of the evidence, however, there will

be some "point {or points) in question" between thz nrosecution

and an accused in roscact of which the one will have affirmed and

the other will havz denied. This point in question. or "real issue"
or "live issue", as it is sometimes conveniently called, will

relate, and can only relate, to some particular circumstance of the
offence charaed. For example, the point in question, or a trial

fer murder, may relate to the requisite intention, the prosecution
affirming, as it must. that the accused intended to kill or inflict
grievous bodily harm, the accused denyina any such intention while

not seeking to challenge, either explicitly or impliedly, the
existence of the other elements involved in the charge. The manner
of such denial assumes no particular significance since an accused

may himself lead evidence as to his state of mind at the relevant time,
or he may be ccntent merely to ask the jury to say that on the evidzonce
adduced before it the prosecution has not discharced the burden of

establishing in him the intention necessary to constitute the crime
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of murder. Noain, the point in question mav relate to the issue
whether the accused acted in necessary self-defence or not. Here

the accused may himself lead evidence with a view to havina this

issue resolved in his favour, or he may, bhv chSSméxamination9 elicit
evidence on the basis of which he would be able to ask the ijury to

say affirmatively that he had acted in self-defence, or at least that
they are not sure vhether he had so acted or not. Ue it observed, too,
that in this latter circumstance although an accused dees not
specifically rely on any cuestion of provocation he would ordinarily
be entitled to have that issue left to the jury for the reason that
the same evidence which has been adduced or elicited in support of an
unsuccessful defence of seif-defence may often be relied on, in

whole or in part. as constituting provocation sufficient to reduce the
crime from murder to manslaudhter, since conduct which cannot justify

may well excuse {s2e¢ Bullard v. R.) the onus being on the prosecution

to eliminate provocation as an issue.

The point T wish to emphasise is that with recard to the
essential elements copstituting the crime of murder, all of which
become issues on a plea cf net auilty, any one {or more) of them
may be "the point 1in question" on the trial of a person accused
thereof, and it is always the duty of the trial judge to leave to
the jury any issue or issues in respect of which the evidence may

sustain a finding in favour of an accused.

In support of the indictment for murder in this case the
nrosecution sounht to establish (a) that the appellants, acting in
concert, deliberately and voluntarily threw a stone or stones at the
deceased which stone or stones inflicted an injury to the latter's
head (and chest) resulting in his death: (%) that this act of stone-
throwing was done by the appellants in circumstances in which they
could not be heard to say that they were acting either in self-defence
or under provocation (subject to the nualification introduced in

prosecution counsel's opening address noted earlier in this judgment):

ia
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and (c) that at the matarial time there was present in the mind of
each of the appellants an intention to kill, or to inflict grievous
bodily harm on, the daceased., The apnellants did not raise any
question of self-defence. lor did they, either explicitly or impliedly,
raise any question as to the ahsence of an intention to %il1l or cause
grievous bedily harm, or any question as to provocation. The
appellants, as noted eariier, answered the allecations lTevelled

at them by the prosacution hy a specific denial that they had thrown
any stones at the deceased. They went further. They asserted that
when they insisted on being paid for the posts the deceased hecame
annoyed and ordere’ them to leave the premises. Thev #id so but not
before the deceasaes, apparently in search of some weapon, entered the
storeroom and thereafter left the shed, runming towards the ramp
against the side of which "he bucked his foot" and fell. By their
clear answer to the alleqation of murder the appellants made the
deceased's accidental death the live issue between themselves and

the prosecution. Put anaother way, while all the other elements of the
offence were, by the appellants' nlea of not cuilty, always in issue
the real noint in question was the second constituent element of the
offence of murder, namely, that they did not, by any act on their
part, inflict the fatal injury to the hoad of the deceased as the

prosecution had alleged.

It was no part of the case for the prosacuticn that by
throwing stones at the deceased the appeliants caused him "to
entartain a well-grounded fear of danger to his life or lirh so as
to cause him to try tc escane and that in the course of that
endeavour to escape he met his death by falling against the ramp.”
This not being the case advanced by the prosecution the appellants
did not, understandably, seek to make any answer thereto. /Accordingly
they did not seek to show as, clearly, they would have been entitled
to show, that, assuming a finding against them that they had thrown
stones at the decezsad, he did not leave the shed and run in the
direction of tha ramp because of any reasonably aporehended dancer

-
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to his life or Yimb. The evidence that the appellants did not at
any time enter the shed or the storercom into which the deceased

had qone, coupled with the evidence that the appellants had moved
some 11 yards awav from the shed some time after the deceased

entered the storeroom and the evidence that the deceased could

have left the shed by a means other than takina a route which broucht
him into close proximity te the appeliants, was avidence which would
have been relevant {o the deceased's state of mind and would
certainly have been explorad by the apnellants' counsel {if they had
set out to answer a charae of constructive manslauchter. Mor did

the appellants, for the same reason, seek to show that the deceased's
fall could not, on the evidence led by the prosecution, be attributed
to any stones allegedly thrown by them. Indeed, the prosecution
advanced no rea;nn for the decsased's fall. There was certainly no
eyidence on the part of the prosecution that in his supnnsed hid

to escape the deceased ran inte the rvamp. It was left to the
appellants to assion the cause of the deceased's fail. It weuld,
perhaps, have been a reascnable inference for the jury to draw,

if they had censidered the matter, that the deceased who had heen
familiar with the vramp and its surroundinas for some 30 years would
not have found it difficuit to by-pass it. A vitesl issue, therefore,
assuming a case of constructive manslauchter, would have been
whether the throwing of stones by the appellants at the deceased

was the sine qua non of the latter's fall as distinct from the

causa causans of that fa1l. This "issue" was never even adumbrated

during the course of thes trial as it would certainly have been on an

indictment charging manslauchter.

For the foreqoing reasons I am compelled to the conclusion
that the trial judoe ought not, in the particular circumstances
of this case, have asked the jury to consider constructive :manslauchter
for the simple reason that it was never an issuz between the

prosecution and the appellants.

sk
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Sefore, however, parting with this case it will, perhaps,
e useful o examine some of the authorities dealine with this
question of constructive manslaughter. The most recent case is that

of R. v. Yackie, (1973} E7 Cr. App. Pep. 453, on which the trial judge

appeared to relv. In that case the appellant was convicted of the

manslaughter of a boy aced 3 to whom he stood in laco narentis. The

Loy fell dewnstairs at a time when he, another small hoy and the
anpellant were alena in the house in which they lived, and died as

a result of his injuries, The case for the prosecution was that the
appellant had disciplined the hoy excessively in the past and that
the boy was frightened of him and fell downstairs in an attempt

to escape being ili-treated. In delivering the judoment of the
Court of /ppeal, dismissinc the appeal against conviction,
Stephenson, L.J.. said¢, at pp. AG2-450: "Me think that the

relevant law was corractly embodied in Mr. Hall's nronesition in

accordance with such authorities as EVANS (1312), RUSSELL on Crime

12th Edn., p. 4145 PITTS {1342) Car, & M. 22%; HALLIOAY (1830)

1 L.T.H.S. 701 and CUPLEY (1292} 2 Cr. Anp. Pep. 109; and similar
cases whers the injurics were not fatal such as REECH (1711} 7 Cr.fpp.
Pep. 197; LEMIS (1278) Crim. L. B. 647 and RORERTS (1972) 56 Cr. Npp.
Rep.95. Me are of the oninion that Mr. Hall's formulation of the
questions to the jury correctly applied the law laid down in these

cases."”

The learned Lord Justice then set out the criteria which,
in the court's view, were to be applied in determining responsibility
for the viectim's injuriss. He said: "“here the injuries are not
fatal, the attempt to escane ~ must be the natural consequence of the
assault charged, not something which could not be expected, hut
something which any reasonable and responsitile man in the assailant’s
shoes would have foresecen. “here the iniuries are fatzl the attempt
must be the natural consecuence of an uniawful act and that unlawful

act 'must be such as a1l soter and reasonable pecple would inevitahly

.
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recognize must subjoct the othar person to, at least, the risk of
some harm resuiting thorafrom albeit not serious horm'.”

For this latter pronosition reliance was placed on R, v, CHURCH
(1265) 29 Cr. Ppp. Rep.205: (1965 2 A11 E, R, 72; and

R. v. LIPMAR (1965) B3 Cr. Qpp. Rep. 600

s

. (1969 3 AT1 F. R. 410,

I proceed to axamine the authorities which were reaarded

in R. v, Mackie (sunra) as carrectly layina down the law,

In R, v. Evans (supra) there was strong evidence that the
death of the wife was occasioned by the hlows she received before her
fall, but Heath, Gibbs and Bayley, JJ., vere of opinion that if her
death was occasioned partly by the hlows and partly by the fall,
yet if she was constrained by the accused's threats of further
violence, and from a well-orounded apprehension of his doing such
further viclence as would endanger her life, he was answerahle for
the consequences of thz fall, as much as if he had thrown her out
of the windew himself. The accused was, however, acnuitted, the
Jjury being of opinion that the wife had thrown herself out of the
window by her own intemperance, and not under the influcnce of any

threats issued hy the accused,

In B. v. Pitts (supra) it was alleged acainst the accused
that the deceased had slipped into a river in endeavourina to  escape
from an assault made with intent to murder or to rob. [Evidence was
led that the hody of the doceased was found in a river and that it
bore marks of violence, but not sufficient to cause death. It
appeared that death had been caused by drowninc, Erkskine, J., told
the jury that a man might throw himself into a river under such
circumstances as rendered it not a voluntary act, by reason of force
applied either to the body or to the mind: and it then became the
ouilty act of him whe compelled the deceased to take the step.

The learned judge further directed the jury that the deceased's
anprehension must have heen of immediate violence and well-grounded

from the circumstances bty which he was surroundsd:; and that they

gt
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should be satisfied that what the deceased did was such a step as

a reasenable man miaht take,

In 2, v, Halliday {supra) the accused was chareed with

inflicting crievous bodilv harm on his wife contrary to s. 20 of the
fffences against the Terson fct, 1861, The evidence showad that Mo
was drunk and had said to his wife "I'11 make vou so that vou can't
ac to bed®. The wife became frinhtened and npened the window of

her room and qot one 1ea cut in an attempt tn net out. Mer daushter
cauaht hold of her and ha1d her. The accused aot within reach of

his wife and demanded that the dauaghter lat her no. The daughter did
sc and her mother fell into the street and hroke her lea. It was

neld, followina R, v. Martin, (1321) Q.0.0, 64 (the theatre case),

a correct direction to the jury, that if the wife's annrehension
was well-grounded, takine into account the circumstances in which
she was placed, and if aettine out of the window was an act such

as under the circumstanccs a woman micht reasonably be l1nd te take,

they should find the accused auilty.

In P, v. Beech (supra) the indictment charand the aprellant

with unlawfully inflicting arievous bedily harm. The anpellant went

to the comnlainant's hruse late at night and qained entry by breaking

a window. He went unstairs and began to force open the door of the
complainant's bedroom vhich was Tocked. She told him that if ho forced
her door he would not find her in the room. MHe nearly succeeded in
forcing the door when the complainant jumped throuch the window and

was injured. The tpial judagc directed the jury that if they found that
the conduct of the annallant amounted to a threat of causing injury

to the complainant, and that the act of jumnina throuah tha window
was a natural consecucnce of his conduct, and that tho arievous bodily
harm was the result of is conduct, thev should convict him. This
direction was held to be right,

In R. v. Lewis (supra) the appellant was convicted of

maliciously inflicting grievous bodily harm on his wife. Her evidence
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was that he had treatad her with considerable violence and as a result

she locked the door of the matrimonial heme ( a third floor flat) acainst
him and refused to let him in. He shouted threats at her and said that

he would kill her. She heard the sound of hreakino alass from one of the
rooms of the flat. She was in another room and she jurped out of the window
hecause, she said, she had no alternative beinn in fear of what he would

do if she stayed in the flat. She broke both her leas. The trial judoe

directed the jury in accordance with R. v. Halliday (supra) and his

direction was held to he richt.

In &. v. Reberts (supra) a young airl who was a passenger in

the appellant’s car injured herself by jumping out of the car while in
motion. Her explanation was that she had been assaulted and threatened
by the appellant. The trial judge directed the jury that if they felt
sure that they cou}d accent the evidence of the airl eon what induced her
to jump out of the car they should convict of assault occasionina hodily
harm. It was held, followine R. v. Reech, that the proper test beinag not
whether the annellant actually foresaw the girl's conduct which resulted
in the actual hodily harm, but whether that conduct could reasonahly have
heen foresaen as the consenuence of what he had said or done, the summina-

up was not open .to objection.

A careful examination of the judgments in each of the foreaoing
cases reveals that each was predicated on the premise of two common and
fundamental factors. In the first place; in each case the act causing death
or injury, forced upon the victim by the reasonably apprehended violence
of the assailant was recarded not as the voluntary act of the victim hut

the act of the assailant himself and so the actus reus of the crime charged.

Secondly, in each case the very manner of escape pursues by the victim

as the natural conseguence of the assailant's conduct was a manner of

escape which, hy its very nature, was inherently dangerous in the sense
that the consequence suffered by the victim was the natural and, perhavs,
inevitable consequence of the manner of escape. Althouch T do not questien
the decision in the case of “ackie I venture to think that the criterion

which the court thoucht to ¢ apnplicable in those cases where the injuries
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are fatal is at least cpen to debate in that it dees not accurately re-

flect the bases on which the decisions just examined were reached.

Can the foregeing considerations, nevertheless, e said to be
applicable to the manner of escape described by the evidence in the
instant case? Is an attempt to escape from possihle hurt Ly stones by
running away from the scene, and running on ground thoroughly familiar to
the victim, an act which hy its verv nature involves the natural consequence
of injury? Can it make any difference to the nature of this act - the act
of running away from the scene - that the victim trips and falls for some
reason unknown and suffers a fractured skull resulting in death? Can it
be said that the act eof fallino while running is an act forced upon the
deceased by the apnellants' conduct so as to make it the act of the
appellants and,; therefore, the actus reus of manslaughter? I suagnest that
the answers to thesa ocuasticns, not debated at the trial herein, may very

well be in the negative.

I come now to R. v. Church (supra). It is important to observe

that in this case the trial judge had directed the jury in the following
terms:

“If, by an unlawful act of violence done deliberately to the
nerson of another, that other is killed, the killing is
manslaughtar even though the accused never intended either
death or grievous bodily harm to result. If (the deceased)
was alive, as she was, when he threw her in the river, what
he did was & deliberate act of throwing a living body into
the river. That is an unlawful killinc and it does not
matter whether he helieved she was dead, or not, and that
is my direction to you"'

and

“1 would suagest to vou, though, of course, it is for you
to approach your task as you think fit, that a convenient
way of approaching it would be to say: 'Yhat do we think

about this defence that he honestly believed the
(deceasad) to he dead? If you think that is true, why
then, as I have told you, your proper verdict would be one
of manslaurhter not murder.”
The Court of Criminal /pneal held that these directions were wronq because
the trial judge had, in effect, told the jury that whenever an unlawful
act was committed in vrelation to a human being which resulted in death
there had to be, at lsast, a conviction for manslaughter. The court thought

that for such a verdict to follow, the unlawful act must He such as all
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sober and reasonable peonle would inevitably recoanize must subject the
other person to. at least, the risk of some harm resulting therefrom.

Be it observed however, that the particular factual situation with which
the court was dealing was one in which one person had killed another

“by an unlawful act delibarately done (by the former) to the person

of* the latter. The court was not there dealinn with a situation in
which the "actus reus” alleged was not necessarily, or inevitably, 2
natural consequence, or, indeed, a direct consequence, of an unlawful
act by the person whose conduct was the subject of enquiry. To this
axtent it is somewhat difficult to appreciate why the court in Mackie's

Case (supra) regarded R. v. Church as apposite to the circumstances with

which it was there concernsd.

In R, v. Towers, (1874) 12 Cox C.C. 533, the accused was

charged with manslaughter arising cut of the death of a 4% month

old child allecedly caused by convulsions followina upon flioht

when the child's nurse screamed rather loudly as a result of being
hit by the accused. Denman, J., in his summino-up, recretted the
Jack of assistance from previously decided cases and laft it to the
jury to determine "whether this Jeath was directly the result of the
nrisoner's unlawful act - whather they thought that the prisoner
might be held to be the actual cause of the child's death ..... ceol
He continued: "If, therefore, the jury thought that the act of

the priscner in asaulting the girl was entirely unconnected with it,
that the death was not caused hy it, but by a combination of circum-
stances, it would be accidental death and not manslauchter. See

also R. v. Hickman, (1833) 5 C. & P. 151.

If anything emerges from R. v. Towers ancd . v. Hickman

it §s that up to the latter part of the 1%th century the rule as to
strict 1iability was, in the view of some judaes, still very much

a part of the common Taw. Liability depended not on foreseeability
but rather on the direct consequence principle.

A11 the cases noted above reveal that the courts demanded,

as a matter of causation, a more logical nexus hetween an accused's
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act and the deceased's death than a mere coincidence, withiout more,
in the time and place of the occurrence civing rise to the charae.
They insisted that the accused's conduct be not merely the causa

sine qua non, but the causa causans of the death. This approach is

strikingly illustrated in R, v. Rennett, 28 L.J.M.C. 27 and

R. v. Fenton, 1 Lew. 179. 1In R. v. Dennett fireworks manufactured
by the defendant exploded, throuah the neqliqgence of the defendant's
servants, causing a rocket to shoot across the street and set fire
to a house thereby bringine ahout the death of an occupant.
Cockburn, €.J., and Yilles, J ., in the Court for Crown Cases
Reserved, set aside a conviction for manslauchter by adonting the
“necessary and immediate consequence" test. The keeping of the
fireworks "caused the death only by the super-addition of the

neqlicence of someone alsa2",

In R. v. Fenton (sunra) the defendants threw stones down

a mine causing scaffelding installed therein to break with the result
that the 1ift in whizh miners were descending coliapsed causing them
to be thrown out and killed. Tindal, C.J., spoke of the causal factor
in these terms:
" The rzal auestion is whether the death is to be
fairly considered as tha consequence of the
unlawful act; 1if it followed therefrom, as an

effect from a cause the offence is manslauchter,
and, if not, 1t is an accidental death”.

The foregoing examination of the approach te causation, alheit
brief, suggasts that it is not an accurate statement of the law to
say, as the trial judge said in this case and as was said in the

Mackie Case , that liability attaches, inter alia, whare the

deceased is killed "in the course of and as a consequence of

trying to escape”.

For the reasons that I have attempted to give in this judgment

I would allow the appeal and set aside the convictions.
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MATKINS, J.A. (Ra.):
I have had an opportunity of reading the judament of

Sraham-Perkins, J. . and I am to say that I am in entire acreement

‘therewith.
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