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WHITE, J.A.:

At the end of the arguments propounded before this Court In
support of these applications for leave to appeal, we took time to
conslder. After much reflection, we now hand down our decislion. We
wish to’ thank the counsel on both sides for the meticulous analysis
of the issues which they argued arose from the evidence and the

summing-up. In fthis judgment we will be considering those issues with

similar care,
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The matter has come before this Court following the con~
viction of the applicants for the offence of manslaughter, conse-
quent upon their trial on a charge of murder which occupied the
attention of Malcolm, J., and a jury for a period of nine (9) days.

The hearing of these applications extended over a peiriod of nine days
during which the close and searching inquiry was developed along what
Mr. Phipps stated were broad areas of complaint: (1) The verdict is
unreasonable and cannot be supported in light of confiicts in the
evidence of the chief witness for the Crown; (2) The directions

which the learned trial judge gave to the jury on the principles
relating o common design. (3) The reading into the evidence of the
deposition of the doctor who performed the post mortem examination,

(4) The concept of manslaughter by flight, which it was contended was
wrongly left to the jury by the learned trial judge. (5) The issuae of
identification in so far as the summing-up ftreated the caution statement
of the appellant Henriques as a confession, and not as exculpatory; and
most importantly, the value of the dock identification of the appellant
Henriques without a proper direction thereon by the learned trial judge,
the chief witness for the Crown having failed to point out the applicant
Henriques at the idcentification parade, although he said he did see
Henriques on that parade. (6) The defence of the applicants was not
adequately put to the jury.

This abridgement of the sixteen stated grounds of appeal is
itself consonant with the criticisms which were levelled at the way in
which the learned trial judge dealt with the several issues which arosc
in the case. It should be stated at the outset that the facts are in a
narrow compass in that the chlef wltness, Junlor Blackwood, gave
what was essentially a simple story: that the two appellants werc pre-
sent éT the beating of the deceased, Clive Gibbons, whom they and the

actual beaters were accusing of stealing “the weed” (ganja). The Crown's
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case was that the appellants by their questioning of the deceased
during the beating were thereby implicated by common dcsign in that
criminal activity which resulted in the death of Clive Gibbons.
According to Malcolm, J., haif of the trial time was “spent in legal
matters regarding the admissibility of certain things.” He was alluding
to the caution statement given to the police by the applicant Henriques,
and the admitting into evidence of the deposition of Dr. Venugopal who
had feft Jamaica and had not returned up fo the time of trial. Despite
the narrow compass of fact, the attorneys-at-law for the appellants
contended that on the evidence in the case and the summing-up several
issues arose. Hence, the points of law which were strenuously argued.
The thrust was fto show that the convictions were vitiated by being based
on prejudicial and inadmissible evidence, and that in several areas of
the evidence, the summing-up was inadequate and showed imbalance to the
projudice of the appellants, especially bearing in mind that the learned
trial judge failed to put their defence to the jury adequately oi at all.
To ascertain The validiTy of those contentions, it is necessary,
first of all, to recoant the facts of the occurrence which resulted in
the death of Ciive Gibbons, and about which Junior Blackwood gave sworn
evidence, remembering at the same time, that he was the only witness who
purported to have seen what happened at the Greenwich Town Beach on the
morning of the 19th day of April, 1984, Indeed, as the learned trial
Jjudge forcefully pointed out to the jury “the Crown's case stands or
falls on his (Junior Blackwood's}) evidence.” |1 is necessary, therefore,
at the outset, fto recapitulate the evidence which Junior Blackwood gave.
The evidencs revealed that several persons were engaged in
the particular and special relationship with the deceased, several were
named by aliases: "Nyah Cawley™, "Soldier™, "Jubie™, "Burbie’, who is
the appellant Carr. The record discloses that the witness

Junior Blackwood told of several cccasions between 11th April, 1984, and
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19th April, 1984 when he saw one or thc other of the appellants, or
both of them fogether with the other persons whosc names he called.
For instance, he said that he first saw Henriques at about 12 mid-
night on the night of the 11+h April, at the Greenwhich Town Beach
on that occasion he saw Henriques for about two hours in the company
of Nyah Cawley and "Burble®™, Blackwood asserted that he never saw
him during the day on the 11th April, but he saw him in the night as
first stated.

On the 13th April, he again saw Henrlques on the beach with
"Burbie™, "Cawley’ and "Soldier”. They were all moving around.
According fto Blackwood, "from the Incident start every day they on
the beach." On the 13th April, "Turkey Buzzard" otharwise called
"Juble™ ofherwise called "Owen Carr', "Burbie” and Nyah Cawley, came
to the beach in a car; then they all spoke fto “Soldier®™. On that
occaslon with the help of fishermen who were on the beach they loaded
three boats with "the weed", (ganja). When those boats put out to sea,
"Juble" and “Soldlier" were among fthose who left on the boats. On the
14th April, 1984, the boats returned to the Greenwich Town Beach.
Thereafter, Junlior Blackwcod said he saw "Soldicr® speak to a young
man named "Giant", and they left in the boat towards Port Royat.

Later, "Soldier™ alone returned on the boat. On the day after,
Junior Blackwood said he saw the "whiteman - Henriques” - with "Soldier®.

On or about the 16th, Blackwood said he saw when "Soldler™ was
taking Cllve, the deceased, away to go and watch the weed. "Soldler”,
"Burbie", and Clive had a reasoning together before "Soldier® fook away
Clive In the boat., On the 17th he saw Clive with “Soldier", "Burbie®
and "Cawley". Clive was lifted from the trunk of the car and “"Soldier"
Ywas Thumping up Clive."

He saw "Cawley", "Burbie" and "Soldier™ in the morning and in

the evening of the 18th. In the morning Clive was thumped several times.
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After this beating on the 18th, "Burbie" and "Cawley" drove away
leaving Clive with "Soldier™ on the beach. In the evening, "Burbie"
returned with Henriques by a car to the beach. "Soldier" again beat
Clive with a fishpot stick in the presence of Henriques and "Burbie",
and they all questioned Clive about the weed. "Burbie"™ and Henriques
were under a shed at the round cabin where the beating was being
administered. According to Junior Blackwood, "Soldier" beat Clive for
about five minutes, during which Clive was bawling and protesting his
innocence. After the beating, Henriques, "Burbie™ and “Soldier” left
the beach wlth Clive at about 4 p.m. on the 18%h Aprii; "Burbie" and
"Jubte" Iifted Clive and put him in the trunk of the car. On the
following morning, the 19th, before day-break 4ha.fbur &furthefn them
"Juble" , "Cawley™, "Burbie™ and "the whiteman, Henriques"- came back
with Clive to the beach, On this return Clive was lifted from the
trunk of the car by two of the four men in whose custody he was; the
other two being present. He was placed before the car, and it was
then that Nyah Cawley and "“Soldier" began beating Clive. Blackwood
said "Soldler” cut Clive over here so (forchead), and under him chin
and bus him foot-bottom with the knife."

The witness said that although he did not see Henriquss hit
Clive, that appellant, during the beating, had a short gun In his hand.
He Just held the gun ih his hand, not pointing it at anyone. During
the Immediate beating, Nyah Cawley also heild a gun in his hand from
which he fired a shot in the alr. During this time, "Burbie" who was
present, held in his hand a piece of lron pipe. He did not strike
Clive; but all of them repeatedly asked Clive for "the weed", to which
his constant reply was that he knew nothing about it, someone had
stolen It from him,

The witness said the car was parked about six yards from the

water (the sea) which was to the west, with the front of the car -

t
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pointing to the south, down the beach. Clive had nothing in his hand
while he was being beaten. After the beating and questioning had
lasted for about five minutes, Junlor Blackwood told the Court, "Clive
get away from them and chucked in the sea.” About half an hour after,
Junior Blackwood said, A hear the whiteman said fto Cawley say 'come on,
you nuh see de bwoy dead!'."™ The appellants and their companions left
The beach ftogether. They drove away In the samc car in which Clive had
been brought to the beach earlier thot morning. After they left the
withess came out of hiding.

This place of hinding was "under a boat bow". The witness
described the boat bow as being the front of the boat. "It have a
pilece of €ap where you shelter under .......... that said part | was
under."™ The boat was on Its belly on the bottom. He was hiding there
because the four men whose names he cal led were after him; all of them
had accused him also of stealling the ganja: "from them take away the
weed, they accusing me.” While in hiding, he was about six yards from
them when they all were at the car. Although the hour was 4 a.m. he
was enabled to see them well by the several lights shining on the beach.
For example, "Geddes Grant light and the Oil Refinery"; all these
places had "Big bright fight” meaning electric lights, and as he put it,
l1ght "Whey when a place dark you can see.™

The next time he had any knowledge of Clive was when he saw
his body floating in the sea on the Good Friday, which presumably, was
the day after he had seen Clive "chuck off™ intc the sea. The floating
body was seen about cne chain from where Clive had chucked off. He said
that after the police took the body out of the sea, he noticed "his
foot-bottom bus , and him have a cut over here so, and under his throat.”

This recounting of the evidence Is a little detalled con-
sidering the lines of the cross-examination by counsel for each of the

appel lants.
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Firstly, 1+ should be stated that cross-examination of
Junior Blackwood by Mr. Dellsser, who appearcd at the trial In defence
of the appeltant Henriques, revealed that that appellant was wearing
"nuf halr on his head" on the night when the truck was driven on to
the beach. Then he was clean shaven. At the trial his hair was much .
lower than on the earlier occaslon. He admitted that at an identifi-
catlon parade held in June 1984, he pointed out from a line of men, a
man in No. 6 position who was not Henriques. He admitted that although
Henriques was in the number 9 position on the identification parade, he
did not point him out. All the men on that parade were of the same
colour, and had a little beard. In his statement to the police he gave
a description of the men involved in the incident with Clive. He said
he knew the appellant Carr for a long time, over a few years, during
which time he saw him "plenty times."

In reiterating that he saw Henriques for about two (2) hours
after midnight on the 11+h April when the truck with ganja was driven
gown to the beach, he sald he saw him again on the 12th April, 1984,
for about half-a-day, and again on the 13th of April, 1984 for the
whole day. Ho next saw him on the 18th at 4:00 p.m., He could not
really remember if he saw him on the intervening days between the
13th and the 18th. When questioned if he had told the Resident
Maglstrate at the preliminary enquiry that the whiteman, Henriques, was
well known to him, the witness sald he did not remember. The flrst
time he polinted out Henriques as "the whiteman™ he saw on the beach was
at the preliminary enquiry, and when he was sitting in the dock.

With reference to his hiding place he repeated that on the
19th April, 1984, 1his boat was turned north with the bow of the boat
factng south, He said he went In head-way under the bow of the boat
"because a car fly past me and go down to the beach.™ This was not the

same car In which he had said the four men had arrived at the beach.
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He described the covering of the boat, his hiding place, as about
five to six feet long. The space under the bow of the boat was about
one and a half yards in helght. He was positioned about midshlp or
half-way of the covercd areca. The boat, a 28 feet fibre-glass boat,
was five to six yards from the road which leads down to the beach.
The bow of the boat was the higher section. While hiding, he saw a
second car, which stopped at the stern of the boat; that is, at the
north, at a distance away of about half-a-chain.

He was able to have a good view as the front of the boat was
resting on a roller, which made the boat tilt. Cross-examination by
counsel challenged the witness regarding his previous testimony at
the prelimlnary enquiry on this last point, in that he had said then
"the boat was resting on its bottom or keel, and this was resting on
the ground.”™ He admitted that if he had told the Magistrate so I+t
would not be true. But he inslstoed the boat was on 2 roller, which Is
for the purpose of preventing the bettom of the boat rotting. Other-
wise, the boat could, by means of the roller, be rclled out to sea.

He was cross-examined about when Gibbons was taken from the
trunk of the car. He sald that on the 19th he saw when two of the
men, whose names he had called, |ifted Clive out of the trunk of the
car. He did not notice anything peculiar about Clive's face, clothes,
or feet; he did not remember 1f he had noticed anything pecullar about
his hands. Gibbons did not attempt to fight the men who |ifted him
out of the trunk of the car. After that Gibbons walked to the front
of the car. During the beating, Clive Gibbons did not attempt fo
defend himself. As far as he could see, there was nothing to prevent
Gibbons from defending himself. But he readily admitted that at the
preliminary enquiry he had sald, under oath, "before they began to
beat Clive, 1 notice that his hands were tied behind him and he was

standing.” At first he said he could not remember whether anyone had
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untied the hands of the deceased. He did not ses anyone do so, and
added that it would not necessarily be so that he would have seen his
hands being untied.
At pages 69-70 of the transcript, he described what he
meant by "the chucking off" by Clive"
"He got away from them and stumbled .....

fell ceaeeoee fell off ...... And he
dropped off ......... fell away from them .,.%

His further demonstration with his arms outstretched, gave point fo
his words that he “chucked sideways from them”, The hands of the
deceased when he chucked were outstretched.

Again at page 105, he amplified his description of the
chucking off motion by saying "with his hands outstretched and leaning
to the right.” At fthat fTime his hands were not tied; maybe, ne said,
this might have happened because his hands were not tied strong enough.

It was suggested to the witness, by cross-examination, that he
did not see Gibbons taken from any car trunk, but that as he came from
the car he was grabbed by "Nyah Cawley", who fook him around a corner.
He denied that after they went around the corner, Clive Gibbons jumped
into the sea. He insisted that "he chucked off into the sea.” From
he chucked off, the witness said, "! don't see him."

During cross-oxamination tThe witness disclosed that he had
been in the custody cf the police for approximately two months before
the time of his giving evidence. He explained that this had occurred
because he had failed to attend court on several occasions. When
re-examined by counsel for the Crown, he gave as his reason for not

turning up at court that 1t was because of *well-wishers" who he

described as "the same men | live amongst. They were against me,
through this incident.” ........ s not only down there alone you
know., | am really beknown, and people know about the incldent ......

whats going on, so | am really afraid, you know | don'¥ frust anyone.”
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it also transpired from his evidence under cross-examination that
everytime the appellants and the others linked with them come to the
beach, he saw them. This was because he said ™| can't sleep™, for
which he assigned this reason: '"because the men dem come down with
thelr pollice friend and they accuse me, and say | thief dem weed and
I know about it so | couldn't sleep. And they visit the beach often.”

He said that while he was in custody, a policemah read
his deposition to him once and told him fo stick to it. He sald the
policeman said he was refreshing his memory. This was not duec to his
wanting to change from what he said in his deposition.

The witness agreed also upon beling reminded by Mr, Ramsay,
that he had visited Mr. Ramsay's chambers. Then, it was suggested,
he had informed Mr, Ramsay that although Owen Carr had nothing o do
with Glbbons' killing, he (the witness) had said to the contrary
because he was vexed with Owen Carr. The witness said he could not
remember whether he had said so. He could not recaltl telling
Mr. Ramsay that he was afraid of the police if he told the truth; and
what the judge might do fo him. The wl+ness.did not remember whatever
he might have said to Mr. Ramsay, or whether that attorney-at-law had
told him to report it to the authorities, and come to court to tell
the truth.

When re-examined by counsel for the Crown, the witness replied
that he had gonc to Mr. Ramsay's chambers, because "l want the case to
finish." He explained this desire fhrough "1 don't want fo get hurt

by the men that 1| giving evidence agalnst friend.” He did not resile

from his evidence=-in-chief that the four men whose names he had

already cailed, were there on the beach and were together with the
deceased. |t was not true that Nyah Cawley was the only one who beat
the deceased, nor was he the chief one. There was only one whiteman
there on the beach that morning. {1t was not a different person from

Henriques who was the whiteman with a gun.
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The foregeing then, was the evidence which the jury had to
evaluate in the ever-present knowledge that the linchpin of the
Crown's case was Junior Blackwood's evidence which presented them
with inconsistencies. Overall the facts posed for decision are the
following questions; (a) were the appellants on the beach at the
material time? (b) were they present at the particular spot where
the beating was administered at all material times as Junior Blackwood
swore? (c)did they behave as he said they did?

As for the appellants, each made an unsworn statement from
the dock. Henriques said "..... the statement [ have given to the
police Is true. Howcver, there are a few things | would like to add.
First, being that the reason | left the beach with a young man in the
trunk, Is that pceople were hostile towards him on the beach, and |
Thought 11 best to get him out there under any circumstances.
Secondly, the night of the incident, there was a cousin of mine on
the beach ......s The reason | did not mention him in my statement
is that his wife was about to have a baby and | did not want to get
him involved in anything. Last, Nyah Cawley that was mentioned in that
statement, is the same Nyah Cawtey that was released at Half-way-tree.
That is all.®

Owen Carrfs unsworn statement reads:
“On the night of the 19th April, 1984, what Garth Henriques said Is true.
Neither of us even so much as touch the youth Clive Gibbons.........0r
beat him in any way. The witness Blackwood is lying. 1| didn't have any
pipe in my hands. At the preliminary examination, the witness
Alvin Innswood contradicted Blackwood. He said that he didn't see me do
anybody anything. He also said | didn't have anything in my hands, and
he didn't see me standing around when Cawley was beating the youth. He
also said that Mr. Rocker's boat was facling the sea, that is east to

west, Mi Lord, not north to south....... That is cast to west.
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"Mr. Rocker's boat was pointing east to west; not north to south.

I+ was Nyah Cawley who beat Clive Gibbons causing him to jump into the
sea. | have no idea that Nyah Cawley have an intention of causing the
youth any harm. | was so surprised when | heard the youth bawling that
| said to Garth flord God, Cawley a go kill the little boy.' At that
point we both got out of the car and ran down to therc to see what was
going on ...ceees0a. We run down to where the incident was taking place
where Cawley was bcating the youth. As we approach the [ittle boy got
away, and jump in the sea. | did not do the little boy anything. This
is the truth. | am innocent of thls charge.”

Neither of the appellants called any witness, desplite the
appellant Carr's asscrtion of what Alvin Innswood purportedly said at
the preliminary enquiry. Innswood himself was not called at the trial
either by the prosecuticn or the defence. Apart from the hearsay
nature of the appellant's refercnce to what Innswood had said at the

preliminary enquiry, there is the fact of it being reported In the

‘appel lant's unsworn statement. At page 46, the judge advised the jury

that "the unsworn statement is not evidence, but is something you will
have to consider and attach what weight you will to it, To see whether
the Crown has presented its case, so that you feel sure.™ At page 18,
he reminded the jury about the submissions censuring the failure of the
Crown to call Alvin Innswood, reminding them that he was cal led into
Court and made available fo the defence. Crown Counsel did not put him
up for cross—~examination. Thc judge then advised the jury as follows:
"l was asked to say that in the interest
of fairplay and justice | should force
Mr. Pantry to put him there as a witness.
I didn't do that, we never heard from him,
except obliquely from the views of
Mr. Owen Carr. Hence, after Mr. Owen Carr

as To what he sald, and what was incorrect,
the fact remains you didn't hear him."

We in This Court did not have the benefit of reading what

arguments were put before the learned frial judge on this point
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regarding Alvin innswood not being called by the Crown, because only
selected parts of The transcript were placed before us. Nevertheless,
wa have to considér The arguments by Mr, Ramsay in this Court that the
Jjudge ought to have pointed out to the jury that the Crown did not call
The only other eye-witness In the case, considering that

Junior Blackwood had been in protective custody, care and control of the
police for sometime. He submitted further, it was a matter for the jury
whether the failure fo call Innswood weakened The Crown's case which
restad on the evidence of Junior Blackwood. The terns of the quoted
passage from the summing-up were, in our view, sufficient o deal with
The issue, especially when at page 20, the learned judge reminded the
jdry of the criticisms by Mr. Ramsay on the non-failure to call
Innswood, which was not corrected by merely offering him to the defence.
Nor do we accept that it was any part of the function of the judge fo
ascertain from The jury whether they wished to hear that witness in
order to decide that the Crown has discharged the burden of proof, so
That they may feel sure of the guilt of the accused. W are not
persuaded that the fact that the Crown did not call him resulted in a
miscarrlage of justice.

The carlier statement of Henriques to which both appellants
referred was a statement which he gave under caution to Detective
Assistant Superintendent Owen Johnson. This caution statement was
admitted into evidence after the voir dire. According to the summing~up,
this caution statemsnt had been dealt with at great length by both sides.
The trial judge himself told the jury that they would be free to take it
with them intc the jury room. So far as he was concerned, he did not
intend to read it word for word. The entire statement was not extracted
for our perusal, but since It had become evidence we have looked at it.
Redevartly, we gquote the following from the cesution statement; which,

firstiy, gave an acccunt of repairs done To a boat; which was to be used
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for the transporting of the ganja. [t continues:

"The early part of April this year | was
told that the fishermen who were to load
the boat couid not find the boat, and they

<»r\ had to put the ganja on a Cay

_— | was told this by Owen Carr.

This same day Owen Carr suggested to me that
we go by Greenwich Farm Beach and eat some
fish. We went down there for several hours
buying and roasting fish.

Owen Carr and | left In the same car and

Owen took me home. The nexi day | met Owen
at Willies Fry Chicken Restaurant along 0Old
Hope Road and he told me to go to Greenwich
Farm and tell "Soldier” to bring the youth.

| drove a Toyota Rent-a-Car to Greenwich Farm
o Beach and there | told (Owen) o/c "Soldier"
(\/} what Owen had told me. "Soldlier brought a
’ youth to the car and the youth had a cut on
his head. "Soldier" opened the trunk of my
car and told the youth to go Inside there.
The youth go into the ftrunk of the car.
"Soldier™ closed the trunk of the car.

| asked "Soldier' what was &ll this about.
He told me that they had stole some of the
ganja off the Cay. | assumed at this point
that this youth was one of them that had
stolen the ganja.

I drove the car with "Soldier® and the youth
o to Old Hope Road. At Old Hope Road | got out
<;~} of the Rent-a-Car. | did not see Owen. | left
o "Soldier™ with the car and the youth in the
trunk. The key for the car was left in the
switch.,

| then drove away in my Alfa Romeo motor car which
I had ieft at Willies Fry Chicken place. | drove
away because | did not like what was happening. |
went to a lady friend name Jennifer at No. 5
Heathwood Place where | remained until about 9 p.m.

Jennifer took me back to Old Hope Road in my car.
| saw the youth sitting In an old car and my Rent-a-
car was not there, | saw Owen standing beside his
Corol ia Rent-a-car and talking to Nyah Cawley. |
(;“‘ said to both of them what are you going to do about
, the youth. Owen said, '"Wait him still here?' at
which point he called the youth over fo us.

Owen and Cawley started questioning the youth about
who took the ganja. The youth said | don't no (sic)
because | come from the Country about a week and a
half ago and | don't no (sic) the place.
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"At this point | suggested that this was

not taking us anywhere and we should take

back the youth where him come from, Another

gentleman named Jim who was there asked for

a ride to the Ministry of Education so he and
(fa\ I and Owen got into Cwen's car with the youth.

| dropped Jim outside the Ministry and then pro-
ceeded to Greenwich Farm Beach., When we got
there | parked the car and the youth who was
sitting in the back got out.

The youth was standing beside the car. | drove
for about 20 or 30 seconds when | saw Nyah Cawley
come up to the youth, grabbed him in his shirt
collar sald 'You gwan show mec a who teck away
the weed now'. He walked over with him towards
the end of the beach around a corner and | could
not see what was happening. About a minute and
half later | heard screaming from the youth and
Owen sald, 'lord God, Cawley a go kill him', At
(Vj ~ which point we both got out of the car and went
- to see what was happening and | saw Cawley trying
to hit the youth that was on the ground and the
youth was trying to get away.

As we approached, the youth broke away from
Cawley and ran into the seca and started swimming
towards a boat that was anchored off shore. |
said to Owen lets get out of here. 1 do not like
it. He agreed and we left. As we got to the

top of the Greenwich Farm Beach Road, | could sce
Cawley's car lights coming bchind me. This was
about 12 midnight.

Owen took me home and went about his business.
N Jennifer did not go with me to the beach because
<\JJ she don't no (sic) anything about this business."

[n the summing-up, the caution statement is dealt with in

the following manner at pages 36 - 37:

"You remember what Henrliques said, took us back
to March and about the Moneque $30,000, about
Cement Company and weed, and about the Toyota
rent-a~car which he drove to Greenwich Farm
Beach, about Soldier - ask Soldier what was all
tThis about, he told me that they had stolen some
ganja off the beach, and drove away in his Alpha
- Romeco. Remember how picturesque Mr, Pantry put
L\‘J it, from rent-a-car to Alpha Romeo - think young
' people call it cris car ~ pretty - very nice.
Nothing wrong with driving 2 Alphz Romeo, wish |
had one. '

Rent-a-car, Alpha Romeo. 'l drove away because |

did not like what was happening®. And then the
part about 'l sald to both of them - talking about
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% TMyah Cawley and Owen - what are you goling to

do about the youth?' And then, later on, he said
that At this point | suggested that this was

not taking us anywhere and we should take back
the youth where he come from.' What was meant?
You will have to determine you know. "...not
getting us anywhere, man,.." Probably we need

a little more pressure man, more beating, may be.
Ancther explenation put to it, another interpre-
tation; carry him back and let him go, man, don't
worry about 1t. Can't get anything out of him.
We are wasting our time. You have to decide what
all this means you know.

Then he spoke about the incident down at the beach:
Screaming from the youth, Owen said, ‘Lawd God,
Cawley a kill him!' 'As we approach, the youth
broke away from Cawley and ran into the sea and
started swimming towards a boat that was anchored
off shore.' This is what Mr, Henriques tells you
and he tells you that what he says here was the
Truth.

He said, 'l said to Owen, let's get out of here,
| do not [lke 1t. He agreed and we left.!

"I do not like it.' You will have to decide
whether his actions Indicated somebody who did
nct like 1t. He sald things were happening that
he didn't like and he decided to get out of
there.

The picture which develops from the sworn account given by

the witness Junior Blackwood, and the contents of the caution state-

ment of Henriques, togother with the unsworn statements of both

appellants, is that the two appellants were present on the beach while

the beating was being administered.
This depiction is all the more striking hecause of the
questions put to Junior Blackwood about the "whiteman'™ who he said

was on the beach. AT‘pages 107108, the collocution between

Mr. Delisser and Junior Blackwood appears. Mr. Delisser had suggested

that ~

0. ceoussssencs If you saw a white man on the
morning of the 19th of April, 1984 when the
incident happened, that ........ That
white man was a different person from the
accused Henriques. Different person -~ sort
of look like him but different person.”

The witness responded:
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"Is since the inclident | know him, you know,
.sss00o 15 during the Incident sir, | know the
white man, and through is four of them and is
one white man alone with them ....cvvevnenea”

The cross-examiner was not satisfled with the answer. Even

when the witness said he knew that 'a whiteman® was there, by
further questions the witness was adverted to the preliminary enquiry by the
foltowing question:

"You saw the whiteman sitting beside Burbie |

- (who he had asserted was on the beach) you
Just feel is the same whiteman who was on
the beach, isn't that so?¥

The answer was -

"Is the only whiteman who was on the beach.”

The witness insisted on the last answer, even when he
admitted that he had pointed out the wrong man at the identification
parade. In our view, this must not, however, be taken in isolation,
bearing in mind the further suggestion that no whiteman was there
with 2 gun, to which the witness replied "A whiteman was there with a
gun.™ Furthormore, he was insistent that the deceased Gibbons was in
the ftrunk of the car. We note that the suggestion to the contrary
sharply conflicts with Henriques saying that “the reason | left the

beach with the young man In the trunk Is that there were people hostile

to him,®

In passing, we observe that the words underlined are in
agreement with one assertion of Jdunior Blackwood.

One of the questions raised by Mr., Phipps on this appeal
was whether the witness was present, which we note was not central o
the case for the defence at the trial. AT no time was It ever
suggested to the witness Blackwood that he was not present at the beach.
The centre~point of dispute was that the appel lant Henriques was not on
the beach, participoting in any beating. |f his caution statement and

his unsworn statement from the dock are to bu given any value by saying
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that he was one of the two whitemen who were on the beach, Henriques
has placed himself on the beach. And this had to be considered in the
light of the sworn testimony by Junior Blackwood that Henriques was
there. The Important question then arises, what did the witness see,
and how was his evidence to be assessed? |1 was The contention that
his status was such that he had an interest tc serve by putting him-
self on the scene. This, It was urged, necessitated a clear warning
to the jury, especially, bearing in mind the admitted failure of the
witness to identify the applicant Henriques at an identification
parade.

The submission was that Blackwood, being a person who
belfeved that he was accused by the appellants of stealing the weed
along with the deceased, would have an interest of his own 1o serve
in giving evidence implicating the appellants in the unlawful killing
of the deceased. Add tc this that he had been in the protective
custody of the police on the order of the Court. This interpretation
of Blackwood's evidence should have been brought to the attention of
the jJjury with some assistance on the proper assessment of such
evidence. Furthermore, it was submitted, the learned trial judge mis-
directed the jury by faillng to direct them, that should they find

that Blackwood had an interest of his own to serve in giving evidence,

‘his evidence should not be accepted without there being some

independent evidence supporting 1t. Alternatively, so the argument
ran, I+ would be dangerous to act on Blackwood's evidence in the
absence of such support for it. Significantly, contrary to the
question "was Blackwood there?”, It was submitted, the judge treated

the witness as a casual observer, and did not regard him as not being

-an Independent person,

We decline to accept the invitation by counsel for the

appel lants fo say that Junior Blackwood was in the circumstances, a
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person with an interest to serve. We were asked to apply the

principle enunciated in R. v. Prater [1960] 1 All E.R. 298 at page

300 in which Edmund Davies, J., said "This Court, in the circumstances
of the prescnt appeal, Is content to found itself on the view which
It expresses that it is desirable that, in cases wherec a person may
be regarded as having some purpose of his own to serve, the warning
agalnst uncorroborated evlidence should be given. But every case must
be looked at In the light of its own facts cuvvecncoss”

It is of strong importance that in Prater, the judicial
comments were made on the basis of one co-accused (Welham) giving

evidence on his own behalf. At page 299 Edmund Davies, J.; said:

"For the purposes of this present appeal, this
court is content to accept that, whether the
label to be attached to Welham In this case was
strictly that of an accomplice or not, in
practice it is desirable that a warning should
be given that the witness, whether he comes from
the dock, as in thic case, or whether he be a
Crown witness, may be a witness with some pur-
poseé of his own to serve."

The term "may be a wlitness wlth some purpose of his own to
serve"; from the circumstances In which 11+ was coined, initially
and usually, is applied to those who are particeps criminis, or those
In analogous situations. It could not be convincingly argued that in
this case Junior Blackwood was particeps criminis in the crime of
beating Clive Gibbons so that he died. Mr. Phipps conceded as much.

But since the matter has bcen raised with much inslistence,
this Court draws attentlon to several cases in which the characteris-
Tics of such a witness was dlscussed. First, a case of murder, In
which the Important cvidence identlfylng the appellants as the
assallants of the deceased was That of a witness who earlier on the
day of the murder, and before the murder, was involved In an alterca=-
tion with the appellants, and was wounded. The headnote states in

part as fol lows:

4ot



~20-

(1) That there is no duty on a trial
Judge to deal with the evidence of a
prosecution witness on the footing of
his being an accomplice merely because it
may be said that the witness has 'some
interest of his own to serve' - dictum of
Phillips, J.A. In Gokcol & Gokool v, R.
(19687 13 W.1.R. 477 applied and followed;
(2) that the evidence of the witness did
not require corroboration.?

- Fraser, J.A., in delivering the judgment of the Court sald:

"The purpose or Interest alleged against CM
" (the witness) was that the appellants had
carlier Injured him so badly that he had tfo
go to the hospital for ftreatment. Because
fie suffered injury at their hands it was
said, a sufficient purpose or interest was
disclosed to require the trial judge to direct
the jury that this evidence cught to have
been corroborated. The submission did not go
so for as treating the requirement as a rule
of law, but counsel cited the case of
R. v. Prater and contended that it should have
been held that the relationship between CM
(the witness) and the two appellants was such
as formed the kind of purpose or interest to
which Davies, J., referred in Prater's casec.”

Fraser, J.A., explicated the topic thus:

"When reference 1s made to an interest or
purpose of his own fto serve in thc light of
those two cases (viz., R. v. Prater [supral)
and Narine Ramroop v. R. [1960] 2 W.I.R, 259.
It is necessary to examine what were the
interests with which the Courts were dealing
because every case must be looked at in the
light of its own facts." {(p. 462 1)

The opinion of Phillips, J.A., in Gokoal and Gokool v. R.

19687 13 W.1.R, 477, to which Fraser, J.A., referrcd are found at

page 481E of that report:

" eoseo That 'in the present state of the law
there is no duty cast on a trial judge to

deal with the evidence of & prosecution witness
on the footing of his being an accomplice
merely because it may be sald that the witness
has 'some purpose of his own to serve', Indeed,
having regard to the Indefinite and elastic
nature of that expression, we are of opinion
that the adeption of any such rule might well
fead to great uncertainty in the administration
of criminal justice. We accordingly reject the
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"second submission of counsel for the
appellants. 1In doing so, however, we are not
seeking to derogate from the exercise of a
judge's discretion, when dealing with the
credibillty of a witness' evidence, to give
to the jury in proper circumstances, a direc-:
tion of the kind required to be given in the
case of the evidence of an accomplice."

The Court is indebted to Mr. Hibbert, Counsel for the Cirowi
who Invited us to apply the decision of the Court of Appeal (Criminal

Division) as It Is reported in R. v, Wilkins (Frank) [1985] Crim. L.R.

222: The facts were:

"The appel lant was tried with a co-accused on account of
robbery of a gold chain from a young woman at an underground station.
The victim gave evidence at the 'old fashioned' committal but was a
reluctant witness at the trial; she repeatedly failed fto appear when
the case was cal led and eventually a warrant for her arrest was
executed. She was brought to court but refused to give evidence, was

Tried for contempt; the +rial judge was satisfied that she was in

contempt and, stating that he had power fto imprison her, remanded her in

custody and adjourned the trial: after the mid-day adjournment the
victim decided to give evidence, whereupon for the contempt she was
fined #25 or seven days Imprisonment in default. Thereafter the trial
began and she gave evidence. The appellant submitted that, since the
victim plainly knew that if she continued her contumelious conduct she

might have been further dealt with, she had an interest in giving

evidence and therefore the trial judge, when directing the jury, should

glve a direction in the nature of an accomplice warning In relation to

her evidence. The submission was rejected. The jury returned a verdict

of guilty as charged against the co-accused and of gullty of theft

against the appeliant. He appealed against convictlon on various grounds;

In relation to the accomplice-type warning he sought to rely on

R. v. Prater (1960) 2 Q.B. 463; Davies v. D.P.P. (1954) A.C. 378 and

R. v. Stannard (1965) 2 Q.B. 1.
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"Held, dismissing the appeal, that the victim as a citizen was
under a duty to give evidence and she was in no special position. It
was a matter of general knowledge that if witnesses were reluctant, the
court had to deal with them for contempt. The whole point about the
need for a warning about an accomplice or anyone who might appear to be
In a rather broader group was that the warning was necessary where a
person had a motive about what he should say on oath as being the truth -
a motive which might lead him to lie. However, to seek to apply the
doctrine to witnesses in general was absurd. The argument was based on

a false concept. There belng no substance in any ground, the appeal

failed."
Further, we would direct attention to the passage in the
Jjudgment delivered by Ackner, L.J., (as he then was) in R. v. Beck

[1982] 1 All E.R. 807 at pages 812-813a:

"Counsel for the appellant accepts that an
accomplice direction cannot be required

whenever a witness may be regarded as having

some purpose of his own to serve. Merely

because there Is some material to Justify the
suggestion that a witness iIs glving unfavour-
able evidence, for example, out of spite, tti-
will, to level some old score, to obtain some
financial advantage, cannot, counsel for the
appel lant concedes, In every case necessitate

the accomplice warning, if there is no materlal
to suggest that the witness may be an accomplice.
But, submits counsel for the appellant, even
though there is no material to suggest any
involvement by the witness in the crime, if he
has a 'substantial interest! of his own for
giving false evidence, then the accomplice
direction must be given. Where one draws the
line, he submits is a question of degree, but
once the boundiry Is crossed the obligation to give
the accomplice warning is not a matter of discre-
tion. We cannot accept this confention. In

many *rials today, the burden on the trial judge
of the summing-up is a heavy one. [t would be a
totally unjustifiable addition to rcquire him,
not only fairly to put before the jury the
defence's contention that a witness was suspect,
because he had an axe to grind, but also to
evaluate the weight of that axe and oblige him,
where the weight is 'substantial', tc glve an
accomplice warning with the appropriate direction
as to the meaning of corroboration together with
the identification of the potential corroborative
material.
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"We take the view that If and in so far as
R. v. Prater [1960] 1 Al ER 298, [196Q]

2 QB 464 was not a decision on its parti-
cular facts, It in no way extended the law
as lald down In Davies's case [1954] 1 All
ER 507, [1954] AC 378. There was material
on whlch a reasonable jury could have con-
cluded that Welham was an accomplice.
Equal ly, there was no such material in
regard fo Truman. In short, the phrase

"It is desirable that in cases where a per-
son may be regarded as having some purpose
of his own to serve, the warning against
uncorroborated evldence shouid be given' is
related to cases where witnesses may be
participants or invelved in the crime
charged."

Again at page 813g, he sald in terms simllar fo those of the judg-

ment in Gokool & Gokool v. R.:

"While we In no way wish to detract from the
obligation on a judge fo advise a jury to
proceed with caution where there is material
to suggest that a witness's evidence may be
tainted by an improper motive, and the
strength of that advice must vary according
to the facts of the case, we cannot accept
that there is any obligation to give the
accomplice warning with all fthat entalls,
when it is common ground that there Is no

. basis for suggesting that the witness is a
participant or In any way involved in the
crime the subject matter of the trial."

In his judgment In the House of Lords, in R. v. Spencer

[1986] AC 348, Lord Ackner himself approved R. v, Beck as having
been rightly decided, and said that in a case which does not fall
Into the three established categories (of cases in which the warning
against uncorroborated evidence should be given) and where there exists
potentlal corroboratide material, the extent to which the trial judge
should make reference to that material depends upon the facts of each
case. The overriding rule is that he must put the defence fairly and
adequately.

We are therefore strengthened in our refusal to agree that
there was any necessity for the learned trial judge in this case to

warn the jury against convicting uniess there Is some corroboraticn
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of the evidence of Junior Blackwood. The circumstances of the casc
did not so demand. 1 is not clear upon what the asseveration by
counse!| was based., 1t could not have been on the ground of self-
Interest In Junicr Blackwood, bacause he did not have an interest to
protect himself becauss of Involvement in the crime. He was not
sceking fo exculpate himself from any charge of joint enterprise.

If 1t Is looked at from the angle of assumed vindictiveness because
the appellants and their friends held the opinion that he had stolen
Their weed, his evidence would have to be tested in the 11ght of the
contradictions and inconsistencies which formed the basis of much
argument before us. At the same time, he was alarmed at the fact
that they were looking for him causing him to hide himself in the
boat, from which vantage point he saw what happened. Surely, his
loneness as a witness of fact does not by itself disqualify him from
any conclusion by the jury that he was present and saw what he
described when he said that the appellants were present and were
Involved, though not with physical blows, in the beating of

Clive Glbbons. Nor was his evidence depreciated and of no worth
because the deposition had been read over to him by the policceman
while he was in custody.

As stated before in the summing-up the learned trial judge
described the position of Junior Blackwood, in the following phrases:
"+he Crown's case stands or falls on his evidence® (p.6);

"Mr, Blackwood, as | mentioned, is the linchpin of the Crown's case,
by that | mean the case stands or falls by him." Immediately he
adds: {(p. 19)

You have one witness here. As the Attorney said,

you know, if you find that Mr. Blackwood is a

consummate |iar, through the door goes the case,

or, let me put 1t the other way; through the

window goes the case, through the door goes the

accuscd. |f you disbelieve Blackwood. |f you

are not sure about what he is saying, as | tell

you, if there is any doubt, the accused ls
entitled to the benefit.”
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The learnec trial judge reminded the jury that this most
important witness had spent a very considerablc time in the witness
box, during which he was cross-examined by both Mr. Delisser and
Mr. Ramsay. In the light of all this exposure and pressure it is
relevant to note that at page 33, the judge posed the question ¥ls
Blackwood speaking the truth? was he speaking the truth? As | say
his evidence is of paramount (sic) to the case, (it is clear that
the word 'importance' has been omitted in the transeripthdny. " *~Again,
at page 48, the text shows the words. "It is a matter for you,
whether you, having seen Junior Blackwood, accept him as a witness of
truth and believe that Carr had an iron pipe that night and was
standing while the beating was going on." "Junior Blackwood is the
Crown's key witness”, he reiterated on page 58.

These repeated and particular references to the role of
Juntor Blackwood could not in our view, have failed to bring home to
the jury the status of Blackwood, the nature of his evidence within

the context of the repeated directions on the burden of proof, and

the caution with which they should evatuate his evidence. it Is not

for this Court to presume that the jury did not appreciate the questions

posed by the evidence of Junior Blackwood. In the light of all that
was elicited under cross-examination, and the apparently lengthy
address to the jury by experienced and eminent counsel, we are not in
a position fo say that the jury could not have realised that the pre-
eminent Issue was the ftruth or falsity of the evidence of
Junior Blackwood., Their verdict amply highlights that they did not
find his credibi!lity undermined and destroyed.

In this regard, it was urged that this Court should adjudge
that the learned trial judge fell into error when he gave the jury an
inadequate direction as to the method by which they should resolve

conflicts which arose in the evidence of a prosecution witness at the
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trial, and the depositions of such 2 witness at the preliminary
enquiry. The submissions developed into the contention that the
tearned ftrial judge omitted to further direct the jury that if they
found the inconsistency or discrepancy material, then In the absence

of a satisfactory explanation from the witness, they should reject the
particular picce of ¢vidence tendered; or disregard the entire evidence
of the witness, if in their view It undermined his credit.

Given the understanding by the jury of the importancc of
Blackwood's evidence to the Crown's case and more importantly, the
appraisal that they would eventually have to make, whether he was or
was not a truthful wiTnesé, it must have been appreciated by them
that the evidence of Blackwood had inconsistencies within Itself, and
contradictions with the evidence of Dr. Venugopal who performed the
post-mortem examination. Therefore, it was strongly argued, the nature
of the contradictions and inconsistencies demanded a careful presenta-
tion by the learned trial judge for the benefit of the jury. For
instance, it was seid that the witness was unscrupuious in the use of
the names and the aliases of the pet sons who he sald were on the beach,
It was said he usad those names interchangeably to mislead the Court.

it must be noted that three of the very names; "Soldier,
Nyah Cawley, Owen’ - the witness was allegedly confused about, are
mentioned by Henriques in the caution statement. They and he, it is

clear from that statement were together for some period of time prior

to and up to, the escape of Clive Gibbons from the beating by Nyah Cawley.

According to Blackwood those three persons and Henriques were always
together over the seven or eight days about which he spoke. They were
coming on to, going off, and away from the beach, at different times
over that period. Accordingly, we reject the submission that the way
In which the names were called and aligned for the various events
detailed by the witness, was so confusing as to be a material inconsis-
tency in the evidence of Blackwood. We boldly say we cannot so describe

it.
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Another inconsistency given major importance in the argument
was the position of the boat; and the position of Junior Blackwood in

the boat. At pages 19-20 the judge reminded them that:

. "You heard a lot of evidence about position of

! } boat, where It was turned. You heard the sub-
K\UJ missions by the attorneys. Roller, bow, keel,
back, front. You have heard submissions about;
if they wanted to kill Clive would they take him
to a public beach to kill him where a flrearm
would attract attention? It's a matter for you
what weight - whether you accept these as per~
suasive argument. It may be that some would say
that Greenwich Farm Beach, early morning, when
man hear gun fire, him just curl up inna him bed
and lock door. | don't know. It's a matter of
how you interpret it. Or you may well say

Mr. Ramsay has a good point. If they want to

Kill him - somebody mentioned ‘bush® - carry him

go a bush and kill him, Consider all thesc Things
— you know. They were said to dissuade or persuade
(\/} you as the case may be so you give what weight as

| say you wish to these suggestions.®

AT page 30 the text of the summing-up apropos the position

of Blackwood, recalls that:

"Mr. Delisser went in some length with
Mr. Blackwood about his position in the boat,
whether he was stooping. Said he had to
stoop on his knees and as to the bew and which
was higher and as to what he said at the pre-
liminary; the boat was resting on its bottom
or its keel. Shown part of his deposition and
o he read it. And he mentioned about the roller
(;// because 1t 1s important as regards the angle of
the boat, how it was tilt and he said without
roller it still has a tilt. Purpose of the
rolfer is to prevent rolling of boat.
Mr. Delisser says thet rollers are put there so
that you can roll the boat down to the sea.”

We were not told, and we did not see in what way those
reminders by the judge made this summing;up on this point of the
position of the boat as the hiding place of Junior Blackwood; not
adequate in the circumstances of this case. Surcly, it was not within

<~;> the competence of the judge to even insinuate to the jury that the
witness could not have seen., There is no evidence to countervall his
testimony on this point. The jury's paramount consideration was to

discover whether he was present on the beach on the morning of the
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19th April, and whether he did see what he related. That was a
question of fact. It is a striking but silent commentary on his
truthfulness when he said the two appellants did not inflict any
blows on the deceased although his evidence speaks to thelr behaviour
otherwise. These references must have struck the jury as the account
of a witness who was giving unembel | Ished sV ldence of ovmmts wirlch he
had seen.

The attempt to direct the attention on Nyah Cawley as the
sole perpetrator was resisted by Junior Blackwood. He refuted that
suggestion made by Mr. Ramsay In cross-examination. When it was
questioned whether Nyah Cawley, Wes the chinsf, ane; tei clinst shad that
Nyah Cawley and "Soldier"™ were the ones beating Clive, and that the
two appellants were alsc present. Since the 19th Aprii, the day of

th

o

beating he had not seen Nyah Cawley.
Again, there was the identity and role of Nyah Cawley. In
his caution statement, Henriques mentioned that Nyah Cawley was at

cne time in conversation with Owen Kerr. It was to them he directed

the question "What are you going to do about the youth." His actions

at the fateful point was amply described by all who spoke of the

inclident on the beach. And it should be remembered that in his unsworn

statement from the dock, Henriques told the judge and jury that 'the

Nyah Cawley mentioned in my statement is the same Nyah Cawley that was .

released at Half—wawaree.”
Miss Heather-Dawn Hylton, a Crown Counsel in the Office of the

Director of Public Prosecutlons, gave evidence that as the Clerk of

Courts for the parish of St. Andrew, she marshalled the evidence at the

preliminary enquiry into these charges. She said that during the

course of the preliminary enquiry an accused by the name of

Vinton Cawley, who, as far as she could remember, was otherwise called

"Nyah Cawley' was brought before the Court, and was in fact charged
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along with the two appeliants for the murder of Clive Gibbons. She
further said that Junior Blackwood was asked if he had ever seen that
man, Vinton Cawley, alias Nyah Cawley, and he said no. Consequently,
Vinton Cawley (Nyah Cawley) was dismissed from the charge at the
preliminary enquiry,

It was submitted to us by Mr. Delisser and Mr., Ramsay that
Juntor Blackwood was dishonest In dellberately failing to point out
Vinton Cawley o/c Nyah Cawley. We stress that in our judgment there
was nothing at all in the evidence at the trial fto show that

Junior Blackwood was ever asked, firstly, whether the Nyah Cawley,

whose actions on the 19th April he had pinpointed, was charged aiong
with the appellants at the Half-way-Tree Resident Magistrate's Court.
Most importantly, fThere is no excerpt from the transcript of evidence
to show that he was asked at the trial whether he had said at the
preliminary enquiry that he did not know Nyah Cawley who was then at
the preliminary enquiry, and that he was consequentiy released. In

the summing-up at page 35, there is a reminder of the evidence of
Detective Assistant Superintendent of Police Osbourne Dyer.

Mr. Delisser put to him certain things that he had said or he had
allegedly said at the preliminary enquiry; that the accused (Henriques)
said "l had nothing to do with it, Nyah Cawlcy beat the youth" etfc.,
etc., and he said "it's possible at the preliminary enquiry | said so':
Was shown the deposition and he said, "That's what is written there, |
couldn't say | am sure": Said that the witness had failed To identify
Nyah Cawley. He was talking about Nyah Cawley at Half-way-Tree, the
one at Half-way-Tree, light-brown complexion, medium built, 5 feet

nine fo ten, early forties, also had gold feeth, that was the one at
Half-way-Tree. Was cross-examined by Mr. Cruickshank, says, he knew
more than one person by the name of Nyah Cawley. 'The one | arrested
was because of information received. That description fits the one |
cause to be arrested. When arrested the preliminary enquiry had already

commenced’,
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At page 47 of the summing-up the judge dealt with this

person named Nyah Cawley, by reminding the jury that -

"lastly, he says, 'Nyah Cawley that was

mentioned In my statement is the same

Nyah Cawley that was released at Half-

way-Tree', As | told you, Nyah Cawley

figures very often in this case, we hear

that name more than once. You heard his

name mentioned so far as the happenings

on the beach were concerned,”

Mr. Ramsay submitted that there was enough evidence for the

Jury to accept that the Nyah Cawley referred to in the evidence was
the one at Half-way-Tree. |f that were so, the judge should have
directed the jury on the effect of this on the credlbillTy of the
witness. We repeat that there was no evidence to identify 'the
Nyah Cawley' at Half-way-Tree with *the Nyah Cawley on the beach.’
In fact, although, presumably, Bliackwood gave a description of the
men involved in the incident on the beach, It was not enquired of
Blackwood what description of Nyah Cawley he had given to the police.
Neither the witness Blackwood, nor Miss Hylton, nor Detective
Assistant Superintendent Dyer, was asked to identify in person anyone
as Nyah Cawley, Surely, it must have been appreciated that it would
have confounded the evidence of Blackwood had the defence been able to
resolve the quandary implicit in the unsworn evidence of Henriques
about the identity of Nyah Cawley. The jury's perception of the wit-
ness Blackwood as a witness of truth must have depended on, firstly,
the fact common to both accounts of the incident on the 19th, that one
Nyah Cawley was present on the beach; secondly, that he was one of the
persons beating Clive Gibbons, the decsased, while the appellants were
also on that bzach. On the other hand, the jury were faced with
divergent accounts regarding the presence of the two eappellants on the
beach - the one account placing them at the spot, when and where the

beating was being administered, and from the commencement of the beating;

the contrary report which they made being, that they became aware of
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the beating only when they heard the young man bawling, as they came

to the shocked realisation "that Nyah Cawley was murdering the boy."

Confronting Junior Blackwood with Nyah Cawley might inescapdbly have
made it quite difficult for the witness to explain his denial that he
knew the Nyah Cawley who was before the Resident Magistrate's Court,

but who, in thc unsupported contention of the defence was the

Nyah Cawley who was on the beach on the 19th April.

The foreguing observations do become stronger when it is
recalled the reason Henriques assigned for previously leaving the
beach "with a young man in the trunk.”™ That reason was "that there
were people hostile fowards him on the beach, and | thought it best
to get him out under any circumstances.”™ This was the same young man
who he returned to the beach still in his protective custody, but who
after they had all returned to the beach was pounced upon by
Nyah Cawley, who grabbed him ir his shirt collar, when he came out of
the car, and took him around a corner. There is nothing hereafter
about continuing the protective custody, nor even the ralsing of any
objection to Nyah Cawley taking him away in such a violent manner:
Not a word of reprimand for the beating of the youth. Of course,
noteworthy 1s Blackwood®s denial of the cxculpatory version given by

Henriques' caution statement, which version was explicitly accepted by

Carr in his unsworn statement. |1 Is possible that the jury considered

all these points in coming to their verdict, especially as the following

comments of the judge in our view stressed the importance of Nyah Cawley.
At page 20 he posed:

"The guestion of whether they were just

feaching him a lesson, roughing him up, the
question of whether one man - Nyah Cawley .....
what a very prominent unseen part he has played
in this case. We would so much would have

loved to see Nyah Cawley. And then, when we saw
him we wouldn®t know if he was the right

Nyah Cawley.”
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Did the judge thereby alert the jury sufficlently on
this aspect of the evidence? The comment could justiflably be made
that the trial judge should more directly have advised the jury to
ascertain whether in fact the evidence referred fo one and the same
Nyah Cawley who was on the beach, and who was, therefore, properly
indicted along with the appellants. Because, an affirmative finding
would mean that the credibitity of Blackwood would have been
depreciated; consequently, the jury would have been justifled to view
his entire evidence with suspicion, and so would have experienced a
reasonable doubt in thelir minds as to the guilt of ihz appellants.

Even so for the jury, the overriding question would
sventually be, although a Nyah Cawley is not before us, do we feel
sure that the witness had not mislead the court and us by saying he
did not know the Nyah Cawley who was dismissed at the preliminary
enquiry? It is a matter about which any intelligent jury could
without specific instructions have made up its collective mind on the
totality of the evidence. We do not accept that the summing-up was
defective on this point, so as to cause a miscarriage of justice. We
go on to state that whoever was Nyah Cawley, the ultimate issue for
decision by fhe jury wasNX%z evidence In its totality sufficlent for
them to say that the appelliants so acted as to make any reasonable jury
conclude they were acting in concert with him and “Soldier" in the
fatal assault on the deceased on the morning of 19th April, 1984,

it was further submitted that the credibility of the witness
Blackwood was diminished by hls conflicting evidence regarding two
other matters, viz., whether the hands of the deceased were tied at
the time when he chucked off Into the sea,; and his failure to point
out the appellant Henriques at the Idenflficafion parade although he
identiflied him in court. We fail to see the significance of that as a

material discrepancy, bearing in mind that the demonstration of how
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Clive 'chucked off in the sea' was by outstretched arms, which could
hardly have been [ikely if his hands were tied behind his back at that
material time. 'This could not have been a material discrepancy
especially in view of the declaration by the defence at all times that
the hands of the deceased were not tied when he jumped Into the sea
and swam out to the boat in the harbour.

On this point the passage hereunder quoted give some
perspective for the jury's consideration. Said the trial judge at
page 25:

T+'s intriguing, and it maybe imporiunt, an
important intriguing aspect of hands behind,
tied. Mr. Panftry gave an interpretation, or
what he considered the proper way of looking
at it, when he sald broke away. Mr. Pantry
was inviting you to say that he was free of
rope, Mr. Delisser has on the other hand said -
suggest to you, a far more reasonable interpre-
Tation, that he broke away ~ if he was - when he
got loose, one might well say he could have broke -
the expression would be - broke loose, not broke
away. But then, you are the one who will have to
interpret what all this means.

Remember the question about anything unusual about

him. Anything strange with him, - | don't think
strange was the word he used -~ unhusual. But |

think we can accept - maybe we is not a right word, -
it scems to be an acceptable appropriation, that

when he chuck off into the sca, his hands were

free, | think we can safely say that. What you

may well ask, is, whether hc was swimming out to.a boat
anchored out in the stream, as they say It, in

nautical language.”

Herc the judge has put fo the jury the defence which was
simply that the deceased escaped from the beating by Nyah Cawley by
going into the sea, and swimming out to the ship. He has reminded
the jury of "the far more reasonable interpretation™ by the defence
that the deceased might have broken locse, which reminder itself
shows that the judge endeavoured to put a balanced view of the evi-
dence for the jury‘s consideration. The impact of the witness saying

That he did say at the preliminary enquiry that before the beating
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the hands of the deccased were tied behind him, whereas at the trial,
he said that there was nothing to prevent Gibbons from defending him-
self, do not accord to the submission such validity as would lead us
to give any valuc to it. The Importance of the chucklng off = the
motion and movement as described by Blackwood, ~ recelved further
attention when the judge dealt with the deposition of the evidence of
Dr. Venugonal, eccociatly in terms of the finding of the doctor as to
the cause of death. As this deposition forms the subject of a separate
ground of appeal, it will be dealt with later on in this judcment.
I+ was contended that the learned trial judge did not

properly direct the jury on how they should view those discrepancies.
Mr. Rattray directed our attention to several passages in elaborating

on his submission. Firstly, at pages 6 and 7:

""You heard during this trial and you saw,
depositions taken at the preliminary enquiry
being put to witnesses. | refer particularly
to Junior Blackwood, because - | say it here
and now - that | agree with the assessment,
that the Crown's case stands or falls on his
evidence, While he was in the witness box,
soveral tlmes he was asked about the prellminary
enquiry, 'didn't you say so and so and now you
are saying something else’, and | fTell you this
about that aspect of it, if you find a withess
giving evidence to a certain effect here, and on
an earlier occasion he said something which is
in viclent conflict with what he szid at the trial,
the first consideration is that, what he has said
at the trial before you Is the evidence in the
case, and not what he said earlier on, remember

That, it is what he sald before you, that is fthe evidence.

- | add that - and quite as simply as | have put it -
where 1T has been shown to you that on an darlier
occasion a witness said something that is in con-
flict with what he said before you, then you will be
entitled to regard his evidence before you with
caution, and sometimes with grave suspicion. In
fact, in an extreme case, you could disregard it all,
if you like, but what he is recorded to have said
earlier is not evidence of the truth of the facts
stated Therein. Remember it was put in for the scle
purpose of showing that you cannot believe him, you
cannot rely on him,"

~In the submissions fo us It was rightly stressed that the pre-

vlous statement which is inconsistent with the evidence at the #rial is

4¢3
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not to be regarded as constituting evidence on which the jury should
rely, But, it is not so that in those circumstances the evldence

given at the trial should be regarded as unrcliable on that point in
the absence of a satisfactory explanation. Ia support of this sub-

mission, Mr. Rattray cited the well-known cases of R. v. Harris [1927]

20 Cr. App. 144 and R, v, Golder, Jones and Porritt [1960] 45 Cr. App.5.

We draw attention to the opinion of Luckhoo, J.A.,

in R, v. Wilbourne and Edward Walters [[1971] 17 W.1.R. 91, at page 104:

“The direction which Mr. Taylor (ciiing

R. v. Golder [1960] 3 All E.R., 457) has
asked us to say is the proper one in fact

is that mentioned in R, v. Harris (1927),

20 Cr. App. Rep. 144, Howevcr, as WOODING,
C.J., has observed in Mills & Gomes v. R.
(€1963), 6 W.l.R. at p. 421), the direction
given and approved in R. v, Harris (1927),
20 Cr. App. Rep. 144, "prescribes no rule of
law. It simply provides guidance to a judge
as to the nature of the direction he ought
Justly to give tc a2 jury In the circumstances
mentioned' "

We also note that one of the contentions presented to the

Court of Appeal of Jamaica In R. v. Baker et at [1972] 16 W.|.R. 278,

was "that where a witness is proved to have made inconslistent state-
ments on a material issue in a case the jury should be directed in

accordance with the principle laid down in R, v. Harris, which prin-

ciple it was contended must now be regarded as a rule of law so as to
impose a legal obligatton fo tell the jury that 'the effect of the
previous statement taken together with the sworn statement was to
render (the person) a negligible witness and that the jury must con-
sider whether the case was otherwise made out.™ The Court of Appeal
of Jamaica, speaking through Smith, J.A., agreed with the views of the

Court of Appeal of Trinidad and Tobago, expressed in Mills & Gomes v. R.

(supra) and in Slinger v. R. [1965] 9 W.l.R. at page 276. Phillips, J.A.;

spoke of the much abused case of R. v. Harris which is manifestly no

authority for the proposition that the jury should reject not only the

He y
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/ evidence of the witness In relatlon to which the discrepancy existed
/ but the whole of his testimony relating to the whole incident.
/ The Court of Appeal of Jamaica has reminded of the context
in which the directions were given and approved in Harris' case and

A\ has stressed also "That the passage in Mills & Gomes v. R, on which

reliance was placed, did not seek to impose any obligation on & trial
judge as contended', is made clear in Daken v. R. [19647] 7 W.|.R. 422."

Indeed the judgment in R, v. Baker ot al at page 289A-C, gave promin-

ence to the following dicta from the judgment of Wooding, C.J. in
Daken (supra) at page 444:

“In our view, then, the directions to be gliven
. must have due regard to the facts of each case.
) No general principle can be enunciated except
p that it should never be forgotten that In the
final analysis, questions of fact are to be
decided by a jury and not by a judge. The judge
may, and in cascs such as we are now consldering
we think it is his duty to give such directions
as will asslst the jury in assessing the credit-
worthiness of the evidence given by the witness
whose credibility has been attacked, but it can
be but-se!dom that the circumstances will warrant
his going beyond that. More especially, when a
witness has given an explanaticn how he came to
make the Inconsistent statement by which his
credit is scught to be Impeached, it is for the
Jury to determine whether his evidence is
N acceptable when set against the inconsistent
{;/3 statement due regard being had to the explanation
- proferred.”

Consequent on the last passage, Smith, J.A., considered the submission

that even -

" f there Is no rule of law as contended, It
is a rule of practice that has become obligatory
on a trial judge. {n the further alternative, it
was argued that the judge has a duty to tell the
Jury that the evidence ought not to be accepted in
the absence of reasonable explanation, and that the
standard of proof of reasonableness of the
N explanations is the same as the standard required
(\ j for the proof of guilt."

Smith, J.A., emphatically explained the present day

f position in the following words on page 288E:
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"The purpose of providing that a witness has
made a previous inconsistent statement is to
discredit his evidence in the eyes of the
Jjury. It is the jury, and they alone, as the
Jjudges of fact, who must decide whether the

) witness has been discredited and to what extent.
i No case has yet altered this position.”
\'\

We further extract the following passage from the judgment

of Smith, J.A., at page 289C:

"Time and agaln during the argument before us,
whenh what was said to be a material inconsist-
ency in the evidence of a witness, was pointed
out, it was submitted that there was a duty on
the trial judge to tell the jury that, there
being no explanation (if that was the case),
the evidence of the witness on that point
should be disregarded. After the evidence of
o the witnesses Blake, Miller, Anglin and
{: J Jonathan Smith and the summing-up in relatlion to
3 that evidence had been examined, it was submitted
that because of the unexplained inconsistencies
in their evidence the jury should have been told
that their evidence shoufd be disregarded, and
that they should took elsewhere for proof of the
charge; further that they should have been told
that the explanations, when they offered any,
were worthless and should not be accepted as
reasonable. This Is the same argument that was
advanced in the Daken case, and was based on the
Harris and MIlils and Gomes cases. If these sub-
missions are right 1T would mean that the judge
would be under a duty to decide questions of
. fact, thus usurping the functions of the jury.
) We have no difficulty in rejecting these sub-
| missions as not supported by the authorities
cited. We, however, agree that in a proper case,
and this Is one, the judge is under a duty to
assist the jury in assessing the credit-
worthincss of the evidence gl ven by a witness
whose credibility has been so attacked. This duty
is usually discharged in our opinion, If he explains
to the jury the effect which a proved or admitted
previous inconsistent statement shouid have on the
sworn evidence of a witness at the trial, and
reminds them, with such comments as are considered
necessary, of the major inconsistencies in the
witness' evidence. It is then a matter for the jury
to decide whether or not the witness has been so
discredited that no reiiance at all can be placed on
his evidence. There |s, of course, the inherent
power of a judge to withdraw a case from the jury if,
in his view, the only witnesses in proof of a charge
have been so discredited that no reasonable jury could
safely rely on their evidence. |f, however, there Is
evidence In the case In support of the charge apart
from the discredited evidence, on which it is open to

)
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“the jury to convict, the judge in our opinion,

has no power to, and thus, no legal duty to
withdraw the discredited evidence from the jury,
leaving the other evidence only for their con-
slderation. All the evidence must ex hypothesi,
be left to the jury as judges of fact with a
strong comment by the judge against the acceptance
of the evldence which he considers to be so
discredited."

The State v. Mootoosammy and Budhoo (19747 22 W.1.R. 83,

records that the trial judge failed fo ftell the jury how they should
regard a discrepancy; nevertheless, the Court of Appeal of Guvana,
having regard to the rest of the summing-up and the evidence, conclude
that no injusticc-was done 10 'the appcthants. "Mero-agaln Porstude J.A.,
stated quitte firmly that =

It is not the law, as | zpprehend it, for a
Judge to tell a jury that a witness's previous
inconsistent statement cancels cut his sworn
testimony. The jury are required to consider
the testimony in court, but they should be told
of the previous inconsistent statement; that as
a result of the previous Inconsistent statement
they may well regard the testimony as being
unreliable; but that they must not treat the
previous statement as substantive evidence.
cesovaas Dag By ﬂ'am unabie to hold Fhat 3,
Judge shoutditeldvajury thit a previnub‘7ncon-

sistent stitement automatica! |y¥nial H%15% the
sworn testimony of a witness,"

He rightly added the practical observation that -

"The jury will have heard any explanation
which dissipates the inconsistency, and
will be able To assess the consequent
weight of the testimony.”

AT page 90C, he continues:

"Where the inconsistency Is irreconcilable,
Fhen the direction becomes all-important

and necessary, and acting on proper
directions, the jury may well reject the
festimony as being inconsistent with the
previous statement. But | am unable tTo hold
that a judge should tell a jury that a pre~
vious Inconsistent statement automatically
nul (ifiecs the sworn testimony of a witness.”

We have taken time to draw attention to those dicta, firstly,

to show what is oft-times forgotten, that there are such authoritles
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in our West Indian jurisprudence, which deal with the particular
Issue, and which relcvantly comment on the cases upon which great
reliance was placed before us. Secondly, that whether the incon-
sistency is explained or no+,‘fhe matter of its immateriality or
materiality Is for the jury. And where the witness glves an

exp lanation accounting for the discrepancy between a previous incon~
sistent statement and his evidence at the frial, the judge must leave
it for the jury's determination as a question of fact, in that, it Is

for them to decide whether the Inconsistency, discrepancy or contra-

“diction Is of so materizl a nature, that it goes to the fundaments of

the Crown's case resulting In the jury not being able to accept the
witness' evidence on that polnt, and in the long run, maybe, reject
him as a witness of truth. The issue of credibility is a matter for
the jury. Insubstantial contradictions do not, in any way, or to any
extent, cancel the effect of the witness' testimony at the trial. If
it can be shown, however, that the judge by his remarks has derogated
from the effect of the material contradictions, inconsistencies and
Yiscrepancies, a Court of Appeal should Interfere on that ground.

How did the learned *trial judge in this case deal with the
matter? Let it be conceded that he did not at all ritualise the
directions normally given., But we pay particular attention to his
direction, that the first consideration which he placed before the
jury is "what he said at the trial before ycu is the evidence in the
case, and not what he sald earlier on; remember that it Is what he
said before you, that is the evidence.” (page 7)

Then too, he had ecarlier spoken of the witness saying
something on the earlier occasion which "is in violent conflict™ with
what he saidbaT the trial. The words "in violent conflict™ form a
phrase giving sharp focus to the question posed by the learned frial

judge: ™Was Blackwood a consummate |iar?” This ultimate question is
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itself subsumced in the directions to the jury of what sort of
appraisal they should meke of the evidence where a conflict arises.
The jury were advised (a) %o regard thc evidence before them with
caution (b) “and sometimes with grave suspicion.” He finally left
to them this direction: "In fact, In an extreme case, you cculd
disregard all if you like." (c) "The deposition was put in for the
sole purpose of showing that you cannot rely on him." These are
comments by which distinct levels of appraisal were explained for the
jury as being requisite, and which they must have appreciated were
directed to the strength of the evidence of the sole eye-witness, in
the light of the burden of procf, and the standard of proof. This is
the light in which one must read the comments of the learned trial
judge when he reminded the jury about the failure of the prosecution
to call Alvin Innswood. When the judge said at page 19, "Porhaps one
of the reasons why | didnft explain fo you about discrepancies™, he
must be understcod to be emphasising the fact that as the jury did not
hear from Alvin Innswood, he, the judge, did not have to direct them
to stand on any contradiction between one witness and another, between
him and Blackwood. He added, " did not tell you about witnesses and
one recollection may be better, because Mr. Blackwood, as | mentioned,
is the linchpin of the Crown's case. By that | mean the case stands or
falls by him." Cn page 29 the judge says:
“"As | have pointed out, there is nothing wrong
in & witness saying what he said at the
preliminary. | think what Mr. Ramsay says that
you ought to consider is that he was told to
stick to it. But, of course, our ultimate
cbjective here is the search for the ftruth and
as | told you, what you have to determine and
decide the case on is what is said in court
before you here in this court and | have
explained to you what the effect is when you
find a witness saying something different
cariier on."

We have perused the relevant evidence with great care and

we are satisfied that the inconsistencies pointed out to this Court were
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identified by the learned trial judge to the jury. Although it was
strenuously argued that the discrepancies woere damaging to the Crown's
case, upcon deep reflection, after carefully examining the relevant
material, we have concluded that the judge gave to the jury the general
warning of the considerations which should guide thelr approach on this
point of inconsistency. We are categoric in our opinion that the terms
of his directions to the jury which we quoted earlier, were sufficicnt
in The circumstances of this case to alert the jury how to carry out
their functions as judges of fact. On the cther hand, we do not accept
that the inconsistencies were so discrepant that the Crown's case fell
apart because of them.

A more substantial point for argument was the admission by
Junior Blackwood that he failed to point out Henriques on the identi-
fication parade. |t was not explained that his failure to do so was
due to the difference in the condiTion.of the appellant®s hair at that
time, compared to the time on the beach. But the fact is that he said
he saw the appellant on that parade he did not point him out. Upon

this the judge commented as follows at pages 21 -~ 22:

"He mentioned people like Dilligan, Patrick

and Stewart and Little Bear and Chippie. Saw

Soldier everyday - day after on the beach, him

and the white man ... and Mr, Delisser, at

that stage - remember - took objection about
pointing out any white man becausec - and | come

to it; the question of the identification parade.

As you all know, and from the evidence that was
adduccd, Blackwood went on an identification

paradc and he pointed out, on the parade he pointed
out the wrong man. He was the man in the number six
position. And there have been reasons advanced as to
why he pointed out the wrong man; different cut of
hairstyle, beard, ctc.

Mr. Delisser objected to that identification which

-we call a dock identification and | tell you now

becausc whenever it is done | warn you that it is
v//FOT a proper and safe and reliable way. But then

we come back to this point; as Mr, Pantry said,

“why quarre! about niceties?” Mr. Henriques sald

he was on the beach, puts himself There. But still,

it was my duty to tell you that that identification,

that dock identification wasn't proper, not to be

encouraged. When | say not to be encouraged | rather

put it roundly; not much weight could be placed on it.
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So, | allow the witness and he pointed out

Mr. Henriques, the accused. Said he had seen
him on the beach; mentioned the occasions when
he had seen him; was with Owen Carr, the other
accused, Jubbie. Soldler and Carr was there,”

The trial was not the first time when the witness pointed
out Henriques. The first time he did so was @t the preliminary
enquiry, while Henriques was sitting In the dock, as was earlier
recounted in this judgment,

Although it is mystifying that the witnoss did not point out
Henriques on the identification parade, considering the evidence of
having seen Henriques and the others every day from the 11th April up
to the date of the incident, The jury had before them suggestions to
the contrary, but the witness was adamant that he saw Henriques on the
morning of the 19th.

I+ was contended that the learned trial judge erred in law
in allowing the dock identification of the appellant, Henriques, after
The witness Junior Blackwood had falled to point him out on the
identification parade, or in the alternative, did not tell the jury
that the dock identification was completely useless, but instecad
wrongly told the jury that it did not matter as Mr. Henriques said he
was on the beach, puts himself therc; bearing in mind that what was
important was the identity of the person who, on the Crown's case, had
The gun. The passage dealing with the dock identificatlion which was

quoted above from the summing~up, shows the trial jduge's strong dis-

Jjury that not much weight could be placed on it. But he was,

nevertheless, not in error when he allowed the dock identification,
which does not per se bacome valueless, because identification Is a

matter of fact for the jury especially when there are other facts

supporting the presence of the accused at the scene of the crime.

Dicta in the cases impose on the frial judge the duty to warn the
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Jury in an appropriate case of how weak it Is, so that upon a critical
oxamination of the evidence it will be for them to decide whether the
prosecution has discharged the burden of proving the accused guilty.

In Stinger v. R. [1965] 9 W.I.R. 271, the two witnesses for

the prosecution had not becn invited to the identification parade held
for the purpose of identifying the person whom they alleged they had
seen attacking the deceased. The first time that cither of them had
scen the applicant affer the stabbing incident was when they identified
him in thoe dock at the preliminary enquiry into the murder charge. |{t
was urged that in such circumstances the identification of the appellant
at the trial was of no value, and the Jjudge should have so directed the
Jury., This it was said, was a matter of law. But the Court of Appeal
of Trinidad & Tobago speaking through Phillips, J.A., said that
guestions of identification are essentially matters of fact for deter-
mination by a2 jury, and each case must be decided upon its own circum-
stances. While, therefore, the identification of the appellant at an
identification parade by the two witnesses would have been the better
method, it cannot be sald that their identification in court at the
preliminary enqﬁiry was nUgatory. The ipsissima verba of the dictum
on this point are quoted from page 275:

Tt is neteworthy that while The headnote to

R. v. Cartwright (1914) 10 Cr. App. 219 CCA

states:

11 is improper to identify a detfendant only
when he is in the dock'; nowhere in the judg-
ment is any such statement to be found. All

that Reading, L.C.J., is reported to have
said on this point is (10 Cr. App. R. 221)

'The prisoner was not put with a number of
other mern so that the witnesses might be able
to identify this man as the guilty man. |t
would have been definitely better had this
been done.®

Phillips, J.A., then expressed the decision of the Court of

Appeal in the following words, reported at page 275D-E:

492



Al

We are clearly of the view that Cartwright's
case (1) is no authority for the proposition
that in any case where an accused person is
not previously well known to an identifying
withoss, failure to hold an identitication
parade would necessarily vitiate his identifi-
cation, nor have we been able to find any
authority which supports such a contention. As
regards the present case, while we are of
opinion that the identification of the appellant
at an identification parade by the witnesses
Richards and Boatswain would have been better
than the method actual ly adopted, that is far
from holding that the identification was
completely nugatory.

In our judgment, questions of identification are
essentially matters of fact for determination by
a jury and each case must be decided upon its own
particular circumstances.,

The decision in Slinger v. R. was applied in Herrera & Dookeran v. R.

[[1966] 11 W.l1.R. 1, where the identification of the accused was at the
preliminary enquiry.
Then in 1972 the Court of Appeal of Guyana heard the appeal

of Kirpau. Sookdeo & Ors., v. The State [1972] 16 W.I|.R. 407. In that

case despite the prescnce of the accused on the identification parade,
the prosecution witness had failed to point out the accused. The
witness, however, identified him in the dock at the Magistrate’s Court,
and at the trial, as one of the men involved in the commission of the
offence. She explained that despite her earlier failure, after she had
left the parade she felt that the appel lant wascone of the persons
involved, and spoke to a police officer. The judgment of the Court of
appeal, delivered by Bollers, C.J., contains the following relevant
passage at pages 412H-413C:
"Bafore dealing with the evidence of Gail da Silva
and the directions given thereon by the judge, |
think | ought to dispose of two subsidiary sub-
missions made by counsel for the appellant under
this head, when he argued that this witness' evi-
dence amounted to an identification from the dock
which was not a good identification but was nugatory
and the jury should have been so directed, and they
should have becn further directed that in view of the

inconsistencies in her evidencg, her evidence should
be disregarded altogethsr. In stating that an
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Tidentification from the dock was not = good
identification counsel was repeating what is
set out in 10 HALSBURY'S LAW (3rd cdn.) 440,
para. 814, wherein it is stated that the witness
should not bec asked to identify a pcrson for the
first time when he is in the dock but the
accused should be previously placed on a parade
with other persons and the witness asked to pick
him out, The authority for this proposition is
R. v. Cartwright (1914), 10 Cr. App. Rep. 219,
C.C.A.; 14 Digest (Repl.) 404, 3951, The head-
note of that case, however, is not borne out by
the judgment of the court delivered by
REALING, L.C.J., wherein the Chief Justice merely
stated that the prisoner was not put on parade
with other men and it would have been infinitely
better had this been done. As the Court of Appeal
in Trinidad pointed out in Slinger v. R, (1965), 9
W.l.R. 271, questions of identification are
essentially matters of fact for determination by
a jury and each case must be decided upon its own
circumstances; while it is better for an accused
person to be placed on parade with other similar
persons, it does not follow that identification
in court at the preliminary inquiry is completely
nugatory. Even though it may be said that Gail da
Silva failed to identify the No. 1 appellant at the
identification parade but did so at the preliminary
inquiry it became a question of fact for the jury
to determine whether they should accept the
identification from the dock or not.™

In addition, we repeat the remarks of Henry, J.A., in

R. v. Errol Thomas and others [19787] 25 W.l.R., 495. He pointed out

the necessity for the summing-up to deal with the danguPS“ in dock
identification, and that in the absence of a careful and positive
direction in that case the conviction could not stand. |t is worth-
while repeating the dangers as they are set out in the text stated at

pages 4961-4970:

In relation to the persons not known to
Mr. Blake before the day of the incident
he had given only a general description
of all of them to the police. Hz saw them
for the first time after the incident in
the dock at Half Way Tree charged with the
offence. Two of the fecur parsons charged
werc known to him before and on his evidence
he was in no doubt that they fook part in the
attack. There was in our view a very real
danger of the witness identifying the other
two merely by association with the two who
were known to him rather than by actual recog-
nition and recollection, But there was an
added danger. It is clear from the evidence
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"that the police could not have identified
Hanson and Whitc from the description given
by the witness Blake. That idontification
must have come from some undisclosed source.
There was, therefore, the added danger of the
witness making his dock identification merely
because he believed that the police must have
acted on reliable information in arresting
Hanson and White. As the High Court of Australia
observed in Davies and Codv v. R, ((1937), 57
C.L.R, 170 at p. 182):

"his natural inclination to think that there
is probably some reason for the arrest will fend
to prevent an independent rcliance upon his own
recollection when he is asked whether he can
identify him. This tendency will be greatly
increased if he is shown the person actually in
the dock charged with the very crime in question,!
The circumstances called for the most careful and
positive directions from the learned trial judge
as To the dangers inherent in this dock identifica~
tion. No such directions were given al though
general directions as to the danger of relying on
identification evidence were given. We were of the
view, Therefore, that the conviction of Hanson
ought not to stand and counscl for the Crown very
properily concede this.”

The application of those principles tfo the facts of the
instant case must take note of the efforts of Mr. Delisser to get
Junior Blackwood to admit that it is because he saw the appellant
Henriques sitting in the dock at the preliminary enquiry with
Owen Carr o/c Burbie, why he said that Henriques was involved in the
beating. The reaction of the witness to the suggestion was the bland
assertion specifically on the ground "that is only one whiteman
(Henriques) was on the beach.” This is not an isotated fact, con-
sidering that some of the major points of the narrative of the events
by Blackwood, were recounted in the caution statement of Henriques, so
that, in effect, the jury had to ask themselves, and must have asked
themselves, how could Blackwood have been able to give so many detalls
if he was not speeking the Truth?

For our part, we do not agree that the directions of the

fearned trial judge fet! short of what is required on the pbinf, He
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told them bluntly that "it was not @ proper, safe and reliable way.....
It was my duty to tell you that identification, that dock identifica-
tion wasn't preper ...... .. not to be encouraged ...,.. not much weight
could be placed on it.”

At the same time, the trial judge made observations on the
general question cf the circumstances of the zbility of the witness to

see the appellants. At pages 26 and 27 he referred to the -

"hiding under the bow of the boat and then he
mentioned about the lighting in the erea,
lighting from the refinery - | nearly said the
Esso refinery. But 1t may not be the Esso
refinery, and lighting from other buildings
around there. And you may well think that
Blackwood had every opportunity - not every
opportunity only, but the lighting was very
good deown there that night, that he could see
what happened.

I shan't belabour the question of lighting,
because the accused men ~ and my interpretation
of the evidence - that is clearly saying that
they were thero.

Usually in a case, not always of this sort, you
point out about the distance and lighting and
obstruction and ail the things like that, but
they said they were there. Of course, lighting
is for ¥¢ indicate whether Blackwood saw as
clearly as he said he saw, he said he saw
everything., But, of course, you will recall the
statement that he, in his anxiety and in his
search tc see what was happening, he was also
caraful not to expose himself."

And when he dealt with the unsworn statement of Owen Carr,
the learned trial judge said ‘there are certain areas that we have no
dispute on. They have put themselves on the spot fhey‘PuT themse lves
there. So you may well appreciate why [ did not go into greater
details about this identification parade.' At page 51 he reminded the
Jjury also:

“"As | say, | credit you with having good recollection.
Carr continued at that point. 'We both got out of
the car and ran down to where the incident was taking
place.’ Suggestion there is that 'we wern't right at
the spot, not right besidethuro. Not standing up to
help out with the attacker.’” Ran down to where the

beating, the incident was‘faking nlace, where Cawley
was beating the youth.™
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This is a blunt and forceful way of reminding the jury of the kerncl
of the defence.

Deating now with the complaint that the judge was wrong and
unhelpful when he told the jury that the dock identification did not
matter as Mr. Henriques said he was on the beach, puts himself therc.
It was submitted that the defence was "we were in the vicinity, but we
ware taken by ‘surprise by the beating.' In other words, they were not
there when the boating started, but as a result of the screams of the
youth, they went tc where he and Nyah Cawley were only fto see the youth
ch the ground trying fto get away from Nyah Cawley.

The words of the judge at page 5, when he again reminded
the jury ¥So, you have Blackwood's evide?ce, Junior Blackwood's
evidence, placing the men at the scene, and thsy have not denied that
they were there”, did not withdraw from the jury the question of
deciding whether the appellants were v fact present at the time and
snct of the beating. They, themselves, did not say how far they were
from the spot. How far they had to run. Certainly, the car was about
six yards from the sea. What the judge has done by the remarks quoted
is to remind the jury very shortly of the positions of the appellants,
which have to be discovered as the result of a recasonable inference.

This was the ultimate point. The pinpointing of these
positions was not, in our considered opinion, grievously damaging as was
argued. On the whole of the summing~up it is clear that the judge
recognised, as did the jury, that exactly whecre the appellants were at
the material time on the bzach was an important part of the case. To
say that the judge crroneously lumped together the positions of the
appel lants as given by them, with the positions alleged vy Blackwood,
without distinguishing them, is to lose sight of the closensss of the
issue of fact as appears from the cvidonce as a whole. This was not a
case of an alibi; but the most important issuc of all was, given the

presence of the appellants on the beach, what was the role of each in
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the assault on Clive Gibbons? The issue of common design To beat, not
their mere presence on the beach, was what was important. Scparate
directions ware given on that doctrine.

There was much criticism of the judge’s ruling that the
deposition of Dr. Venugopal be read at the trial, it having been proven
that the doctor had departed the island after the preliminary enquiry,
and had not returned et the time of the trizl. The attack on the
ruling was formulated in fthat the Crown had nct led evidence to Jis-
charge the burden of winning the consent of the court. |t wes contonded
that the fulfi'ment of the statutory conditions is not ipso facto a
reason for his consent, They are merelv The sine qua non whether or not
The court will exercise its discretion. In the instant casc, submitted
Mr. Remsay, the failure of the Crown tc discharge this onus would,
Therefore, vitiate the importance of the evidence of the dector,
particutarly regarding the cause of death, considering that the jury
was not able to hear his answers under cross-cxamination on behalf of
the accused.

Mr. Ramsay had submitted to the trial judoe that he should
exercise his undoubted judicial discretion and exclude the deposition.
He urged that that should be so because of the absolute necessity for
the evidence tc be properly explored on a fevel for the resolution of

the medical issues, which would (absent the doctor) lack the explanation,

- the elaboration, the challenges and the demecanour of the witness; other-

wise there would be hardship on the jury fo understand certain of the
medical terms. Furthcer, Mr. Ramsay bescught the judge not to be swayed
by the Crown's argument cf inconvenience when raised as against what is
the true duty of the court and the jury in relation fo the deposition.
Also, Mr. Ramsay adjured the judge, the doctor was a principal witness,
and not mercly a formal witness. In his challenge to the reception of
the deposition, Mr. Delisser conceded that it could not have been
anticipated, cither by the Crown or by the dofence at the preliminary

enquiry that the doctor would not be present at the trial.
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We note that the deposition records that Mr, Delisser
lengthly cross-examined the doctor as to the probable cause of death,
confending cven at fhat time that the deceased wes seen swimming out
to a ship in The harbour, after he had been bcaten by Nyah Cawley, and
gven then seceking to establish that the deceasced had drowned. This
seemed to be counter to his submission at the trial that even so at the
stage of the preliminary enquiry, the defence would be in the dark as
to what was the cause of death. Although Mr. Ramsay was not present at
this stage of “ne preliminary enquiry, counsal holding for him then did
not cross-~examine, despite the opportunity to do so.

Before us Mr., Ramsay argusd that the prosecution had failed to
show where the doctor was, and whether it was imnossible or even
difficult for him to have besn brought back fto the Court on proper
notice. He stresscd that the contents of the deposition wers such that
the jury should have been given an opportunity of seeing and hearing tho
doctor, and therefore they were at a disadvantage, the accused not being
able to show that the Crown did not satisfy the test for admission as
laid down in the judgment of Carberry, J.A., speaking for this Court in

the appeal of Scott & Walters v. R, SCCA Nos. 163 and 164 of 1980, in

which Section 34 of the Justices of the Peace (Jurisdiction) Act was

examined, and by the Court of Appeal of Guyana in The State v. Albert

Stanislaus Browne [1975] 25 W.l1.R. 51, Additionally, he posited, the

learned trial judge applied the wrong principle, and in any event did
not give to the jury the proper directions on how to deal with the
issue. It was urged upcn us that This Court should hold that the trial
judge should have held a voir dire before allowing the deposition to
be read,

It is beyond question that the Crown, through Miss Hylton and
Detective Sergeant Pinnock had laid the nscessary foundation under

saction 34 of the Justices of the Peace Jurisdiction Act as a
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conditlon precedent to winning the consent of the judge for the reading

of the deposition of Dr. Venugopal Tnto the evidence. In so far as the
submissions of the defence were directed at establishing that the evi~
dence adduced by the Crown did not go far enough: %his was, In the
main, highly speculative.

We are of the view that all relevant conditions were con-
sidered by the lsarned trial judge. The admissible evidence led by
the prosecution was the basis for his accepting that the doctor was not
In the istand at the time of the trial, and therefore, he could allow
The deposition to be read. Moreover, there were the submissions made
to him on the question by Mr. Ramsay and Mr, Delisser. These sub-
missions made him fully aware of the principies to 'be applied when he
came to give his ruling on this point.

This is hot a case¢ such as the State v. Browne, where the
9

admission of the deposition was ftreated as a matter of right, and
worse still, was read before the judge had made a ruling as to admissi-
bitity. Of instant application, are the following words of Lewis, J.A.,

in Dockery v. R. [1963] 5 W.1.R. 379 at page 374A-B:

M eessoso The deposition was admitted under

the provisions of sec. 34 of the Justices

of the Peace Jurisdiction Law, Cap. 188 [J],
which gives to the trial judge a discretion
whether or not he will admit the deposition.
Unlgss it is shown to this court that the
fearned trial judge exercised his discretion
on some wrong principle of law, this court will
not interfere.”

The test of the last sentence has not been passed before this Court,
Accordingly, we hold that the judge did not wrongly exercise his
discretion, and that no injustice was caused by the reading of the
deposition of Dr. Venugopal.

At the same time, we think it profitable to indicate how
the judge should deal with the deposition in the summing-up after it

has been admitted into evidence. in that regard, to quote the Judicial
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pronouncement by Haynes, C., in delivering the judgment in the State

v. Browne (supra) at pages 57D-58A:

"However, if the trial jduge admits such a
deposition the question then arises: What

(if any) special direction is necessary.

The law on this has been discussed in a few

of the regiona! judgments. {n Bramble v. R.
[1959] 1 W.1,R. 473 (supra), HENRIQUES, C.J.,
for the court, had this to say ((1959), 1 W.I|.R.
473):

"Should a judge in any particular case
exercise his discretion and admit the deposition
then it may well be that an obligation is cast
upon the ftrial judge In his summing-up to draw
to the attention of the jury thal the evidr.ce
has come to them ir a form where they have not
had an opportunity of secing the witness give
his evidence, nf heari»g what he has to say, of
observing his dewranour In the witness~-box, and
of themselves exercising the right, if they
choose, to ask the witness gquestions, and fur-
ther of hearing the witness cross-examined by the
accused, if he so deslres. In other words the
jury should be directed to view such evidence
with caution. Such a direction we suggest might
obvlate any possibility of any injustice being
done to the accused by the reading of the
deposition.’

The Chief Justice spoke tentatively-—'There may be!
(not *is') 'an obligation to advise caution.' |In
R. v. Boyce (1971), 17 W.l.R. 54 (supra), where the
trial judge warned the jury ‘to excrcise caution'
in dealing with the evidence as they had not seen
the deponents nor had their evidence tested by
cross-examination before them, the court said it
could "find no fault’ with this direction. And In
Sutheriand v. The State (1970), 16 W.|.R. 342 (supra)
LUCKHOO, C., put it this way ((1970), 16 W.l.R. at
p. 346):

'Further, even when the evidence is submitted,
it might still be necessary for suitable directions
to be given depending on what is revealed by the
evidence in the circumstances of the case. Where
there is really deep controversy and dispute in what
is tendered, 1t might become advisable not only to
remind the jury that they have not had the benefit
of the demeanour of the deponent, but to warn them
that caution should be exercised in accepting what
is heavily disputed under the handicap of the
witness's abscnce.'

I+ depends on what is in the deposition. If it is

nhot vital evidence, or even if vital Is not disputed,
there might be no need for a cautionary discretion.
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“But if vital evidence is disputed and the

honesty and credibility of the deponent would

or could determinc or assist materially to
determine belief or disbelicf of it, then the
Jury is obvicusly at a disadvantage and this
might make a strong caution essential. But any
caution must be adequate, As the learned

editors of PHIPSON ON EVIDENCE (11th edn.) (1970),
para. 1424, said of such evidence: ¥lts weight,
however, Is of course affected by the loss of the
demeanour of the witness™, and the jury must
understand that this is so..”

We must, of necessity, recite the doctor's deposition as glven
by the judge to the jury. This is in order to test whether by reason
of the absence of the doctor the defence was deprived of a most criti-
cal opportunity of demonstrably destroying ths credit of the witness
Blackwood, who had ftestified that he had secn the infliction of
injuries in life to the deceased, but the doctor said one was post-
mortem.

As regards the taking of the deposition itseclf, and the
opportunity for defence counsel to cross-examine, during the trial the
lcarned trial judge adverted to Miss Hylton's evidence, which he
described as "merely priority to the getting in of the doctor's
statement.™ In addition, he pointed out that "the Crown puts it to
you to say that every opportunity was given at thc preliminary enquiry
to ask Dr. Venugopal questions or what questions he thought necessary,
and Mr, Delisser did in fact ask questions of the doctor.”

The passage to be quoted from the transcript shows not only
the contents of the deposition itself, but the comments of the
learned trial judge thcereon. Due regard must be paid to his directions
on how the jury should treat the evidence of an expert witness, to
which no objection has been taken. I+ must be remembered also that the
evidence contained in the deposition was described by the judge "as the
much discussed and much debated evidence of Dr. Venugopal™ - a comment
which tells volumes as to the assidulty with which the counsel in the

case must have presented the matter to the jury.
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At page 11 the judge directed the attenticn of the jury, In
respect of the contentions regarding the cause of death, as follows:

"You come to a little more controversial arca.
. You ask yourself: What was it that killed the
<;~j ‘ deccased? Not *who', what causcd his death?
) Dr. Gopal - and | shall deal with his evidence
a little later on - says, in his opinion .....
note the words, "In my opinion death was due to
shock and haemorrhage caused by injuries infllcted
b, blunt force.' or words to that effect. | will
go into it more later because it was belng can-
vassed and suggested as a possibility that he
drowned and rcmember the doctor said he found no
water in the lungs. So he came by his death in
that sense. What the doctor said; death due to
those reasons.”

Appropriately, the judge directed the jury on how to treat the evidence
<;“2 of Dr. Venugopal, an expert. HIis directions are on page 17 and are as
g follows:

Tl menticned about expert evidence. Now,

Dr. Gopal's evidence was read to you.

Normally, you would have heard him from the

witness box, but the lady, you remember her,

the Crown Counscel, came and gave you the back-

ground as to what happened. Who was There,

opportunity to cross-examine etc. Argume.:ts,

Police Officer saw him off, gone away. I+ was

argued that | shouldn't allow it to be read as

the Doctor should be here. | used a term that

maybe strange to you, "Balance of convenience'.

(f Not using It again, | merely say that | wanted

{ you to consider all the elements of it. |

RN could allow 1t to be read to you, and [ did. It
was mentloned that no reason was given for his
nct being here, his absence. | will repeat at
the risk of soundling morose, (sic) | allowed It in.

When an expert gives evidence like a Doctor, and

it tells you about cause of death, wounds here,
blood in the cavity, cause of death was so and so,
it may well be that you will accept; as | mentioned
earlier on, his opinion as to what the cause of
death was. Because he is an expert, that's his
field. | don't know if any of you adopt that, and
maybe able to say, 'But | know of Medicine, | was

s at schocl for three years and didn't finish, what
o0 Dr. "Gopal says, it don't sound right to me,
o foolishness.! Here, you know what the law says,

you don't have to accept what he says. Like any
other witness, you may disregard his evidence. But
| merely relate and say, that he is trained in the
(sic) ficld, and you mostly hesitate to say that the
Doctor don't know what he Is talking about. It is
his line. But | merely menTion that, because - not
because he is an expert witness, you have to swallow

. -
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(sic)
line and sink/of everything he says, but |
mention agaln that he was trained, that is
his court, his field, and you may well accept
and you may well find yourselves impelied to say
that he doesn't know what he was talking about.”

<;»\ It seems to us that if one were to accept the word "doesn't?
- in the last line of that quotation as +h¢ word which was actual ly used
by the learned trial judge to bring home to the jury the likely result
of thelr consideration of the doctor's evidence, in effect, he would
seem to be telling the jury that the doctor's evidence is to be regarded
negatively. On that interprctation;, no harm was done to +he defence.
On the other nand, it may very well be a mistranscription, and the word
used was really 'does' ....., in which event, the whole tenor of the
Q\\5 passage would be that the jury are the ones to evaluate the evidence
- of the doctor. However, one looks at the passage, no justifiable com-
plaint Is tenable because the acceptance or rejection of the doctor's
opinion was left to the jury,
At the same time we wish to plinpoint the inappropriateness
of the phrase 'Balance of convenience' which the judge uttered while
dealling with the deposition of the doctor. He did not wish to repeat
the term. He said, "l merely say | wanted you to conslider all of 1t:
{;,j (the deposition)." This aslde to the jury is not sufficient to
invalidatcthe exercise of his discretion. However, the actual test of
his ruling after submissions as to why +the deposition should not be
admitted as evidence, is this, "I was attempted (sic) sorely to go
over into an academic explanation on the laws of Balance of
Probability, but it has occurred to me that that was not part of
Mr. Ramsay's =« Mr. Ramsay mentioned the question of hardship, whether
) the jury would be able to appreciate certain technical ferms |lke
<\/j subdural, subarachnold haemorrhage and contused, and of course, both
Mr. Ramsay and Mr. Delisser know that if we come to that point, |
will tell the jury that the evidence of an expert can be rejected like

the evidence of any other witness in the case. | will attempt fo do
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"what Lord Atkin (alluded to by Mr. Ramsay) suggested to deal with
finallty and justice; | will allow the document.'

In the result, although the phrase 'balance of convenience!
was complalned about; we do nct accept that the judge wrongly
excerclised his discretion to adnit the deposition into evidence.

Although therc were sedulous attempts to keep out the
deposition, once it was ruled admissible, the defence at the trial
made use of it to the extent of saying that there were serious con-
tradictions between the stated findings of the doctor as regards the
Injuries seen on the deceased, and the evidence of Blackwood as to the
wounds he sald were inflicted by "Soldier! It must be stated that the
cross~examination of Blackwocd on this score ftook place the day before
application was made by the Crown fo have the doctor's deposition read
into the evidence.

That cross~examination was directed ¢ getting Blackwood to
admit that he would not be telling the truth about the knife wounds
to the throat and to the foot bottom which he said he saw "Soldier"
Inflict on Clive. On the one hand the witness said if the doctor said
there was no knife wound under the throat, he Blackwood would not be
telling the truth; on the other, he would not agree with the doctor
that the wound under the foot bottom was post-mortcm,

The text of the summing-up recording the deposition is at
pages 40-44:

"Madam Foreman and members of the Jury, when we took the adjournment
| had mentioned Dr. Venugopal's deposition and that 11 had been read
to you. | will remind you of what he sald, because it is important.
Registered Medical Practitioner, on the 5th of May he performed a
post mortem examination on the body of Clive Gibbons. On external
examination he found the following injurics:

(i) A laceration above the left eyebrow,

measuring two inches by one inch;
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"(1i) A contusicn below the chin, measuring
Two Inches by one Inch, and this was

reddish in colour;
(it1) A contusion on the right side of the chest
measuring four inches by three inches;

(iv) A post mortem incised wound at the sole of
The left foot measuring six inches by half

inch.

"The crown has pointed out injuries that the doctor has found, and it

invites you fo say that he corrobcrates what Blackwood has said, that
certain injuries were infticted on Clive Gibbons. The doctor sald that
on internal examination he found that the back of the left side of the
scalp was contused and it was reddish in colour. The base of the brain
and the cerebellum were covered with sub-dural and sub-arachnoid
haemorrhage. You can see the difficulty | am bhaving with the words,
but | think you understand what they mean. Sub means below the scalp.
I must not set myself up as the doctor, but Mr. Ramsay has been kind
encugh to tell us what the dictlonary says about these words., He goes
on: "The skull did not show any fracture. The basal lobe of the right
lung was lacerated. | think basal means base. The left lung was
congested. The heart was also congested. The right side of the chest
avity contained one thousand millilitres of blood. The abdominal
organs were congested. Those were the findings of internal examination.
"In my opinion death was due to shock and haemorrhage as a result of
Injury to the head and chest caused by blunt external force.® Injury
to the head and chest caused by blunt external force, what was the
external force? You have baen invited by the prosecuticn fto say that
1t was the beating administered tc the youth Gibbons that caused all
these things that the doctor tells you about, espectally on internal
examination, congestion, hard congested chest cavity, blood, death duc
to shock and haecmorrhage as a result of injury to head and chest -

occasioned by blunt external force. | hasten to remind you that the
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"evidence Is that neither of these two accused were seen to strike any
blow or deliver any blow on Clive Gibbons.

"The doctor goes on to say that: 'l am unable to say with what

degree of force injuries were Inflicted. Congestion of any organ is
usually due tc loss of blood and lack of oxygen. | would say that

death In This case was Immediate upon the sustaining of the injuries,’

| have in the margin of what | have read, a litfle ncte, a mark | made
under the word oxygen ~ Congestlion of any organ is usually due to loss
of blood and lack of cxygen. | mentioned to you what | conceive the
law to be and | tell you if they were beating him up énd he escaped and
fled and went intfo the sea and drowned, the offence would be manslaughter
by flight. He goes on: 'If | had seen any water in the lungs or the
stomach, | would have made a note of this. In this case the injuries
were obvious and | ruled out drowning as the cause of death.! Well
this is what the doctor says. | have told you already about expert
evidence. The doctor performed the post mortem examination, made his
findings and expressed the opinion as to the cause of death, and he has
stated that he rules out drowning as the cause of death.

"He was cross~examined and this is what he said: 'l cannot give
the exact time of death in this case, because of many factcors. |In my
opinion death was within a range of a few hours fo thirty-six hours
before discovery of the body; from information | got this body was dis-
covered on the 20th April, 1984, at 10:15 a.m. Death is usually
described as occurring instantaneously or immediately; by immediate
death, | mean death within three to seven minutes of the infliction of
The injury,

" f a person goes off into the sea and is moving, | would expect that
that person is alive. |f such & person goes under the water and dies,
| would expect to see water in the stomach and the lungs, if that

person had swal lowed water.’
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"1 would expect that it does not take a doctor to tell you that [f a
person gocs off into the sea and is moving that that person is alive.
The doctor said, in view of the injuries he saw, if such a person
chucks off into the sea and goes under the water and his body Is found
floating some time after, he may or may not have found water in the
stomach. This depends on whether or not this person had inhaled and
swallowad water.

“The doctor continues" 'Because of the nature of the head Injuries

and injury to the chest and lung this person might not have been in a
positicn to ingest water when he entered the sea - he may have been in

a state of semi~-consclousness, so he may or may not have ingested water.
A person is semi-consclous when he is dazed. Such a person would still
be breathing. The chances of water entering the stomach depends on how
hard the person is struggling in the water. If an unconscicus person

is immersed in water, it Is possible that he would ingest water. If o
semi-conscious person is immersed in water, the only way there could be
no water Ingested, is if the person holds his breath. |f a normal
person, not Injurcd, goes under water, the person would ingest water
only if he was nct holding his breath. | am not able to say whether or
not the deceased was conscious or seml-conscicus when he chucked off
into the sea, with the injuries | saw.' That is the doctor's view.

"If a person chucks off and at the same time or In the process, he
passes cut or stops breathing or dies, | would not expect to see any
water in the lungs or in the stomach.'

"Madam Foreman and members of the jury, we do not know when the chucking-
off took place and the body hit the water, we don't know whether it was
a lifeless body or not. The doctor suggests that if the body was alive,
it would ingest water and that is how | see 1t; but these are matters
for you for your interpretation.

"The doctor continues: 'If the person tried fo swim after chucking off

into the water, it would mean that the person did nct die as he chucked
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" Toff.! Remember that Mr. Henriques said he saw Gibbons swim off
towards a boat that was anchored somewhere off the shore there.

"The fact that | found no water in the stomach means that it is
possible That the person could have been thrown in the water after he
died.' That view was canvassed and expressed that there is the
possibility that maybe he came back and was beaten to death and then
thrown back into the water. We are not here to speculate, but it was
mentioned. The doctor continues: 'If a person chucks off into the
sea with the injuries | saw, and was trying to swim, | weuld not say
that it is more likely that water would be in his stomach and fungs,
if he dies In thc water. | would only say™that it is possible.! And
then the last line, no cross-examination by Mr, Ramsay who is now
present.

"™Mr. Ramsay had an opporfunity fo ask him questions, but as | men-
tioned before had the witness been here, no doubt Mr, Ramsay might
have asked him qucstions. So we have the docteor's testimony saying

that in his view, death was due fo beating up."

A careful reading of the foregolng text must leave onhe
with the impression that Malcolm, J., endeavoured fo put the two
theories regarding what caused death to the jury. In the event, his
commentaries iInterspersed while reading the deposition, were relevant
and appropriate. Furthermore, and more important in the state of the
evidence, he did ask the jury to consider all the elements in it. And
although it could be sald that the wound on the foot bottom was not
conftributory to the death, the judge did remind the jury at page 32 to
remember that Blackwood had said that 1f the doctor said that the cut
on the foot bottom was affter death, the doctor would be lying; The
judge brought home to them that -

"There are a lot of lifttle question marks about

this case. Altorneys have dealt with the flashing
of the knife. Was it by 'Soldier'? Soldier flash
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"the knife under the chin or neck, forechead,
foot-bottom. The doctor says the wound on

the bottom of the foot was a post-mortem
wound, 1t was a wound that occurred after
death. At one stage In the submissions |
started thinking about peoplefs body belng

in the sea and rubbing against objects and |
said | better stop this speculation because we
are not here to speculate. The doctor says It
was a post-mortem wound so | said there are
some question signs. Possibly to some of them
| cannot swggest an answer but that does not
relieve you of your duty to think about them.

The witness said, 'l saw Soldier cut the

deceased under his throat.' And you heard very
instructive dissertations abcut wounds, laceration,
incised, sharp, jagged. Mr. Pantiry countering
with: When a man flashing a knife and you are at
a distence of six yards, you really don't know
quite sure what is happening. You just sece a hand
motion,"

Here, for what it is worth, is a great deal of the defence in
their argument on the question of alleged inconsistencies and contra-
dictions, and the judge has brought forcefully fo the attention of the
jury, all the aspects of the defence. lIncidentally, the appellant
Henriques stated in his unsworn statement that when 'Soldier! brought the
youth fo him, "fthe youth had 2 cut on his hand.”™ This is the youth who
had been put in the Trunk of the car fto protect him from persons on the
beach who were hostile to him, The only apparent direct conflict
between the witness Blackwood and the docter was the nature of the super-
ficial wounds. The doctor did find evidence of blunt external force
applied fo the body - the injuries were obvious. From the nature of the
head and chest injurics and the injury to the lung, he ruled out drown-
ing as the cause of death. Significantly, the judge asked the jury:

"Was it a dead body that hit the water? Who
knows. The doctor says there was nc water In
the lungs. ..... So | don't know, its a matter
for you. But you think it may well be you will
accept the doctor's evidence that death took
place as a result of what he said? The beating.
Because he found no water in the lungs, and that
is what you would expect to find." .

He even placed bcfore the Jury'whéfémusf have  been prdpounded by the
defence in a momert of *idte “speculation -

"it might have been someone who came

back, and someone beat him, kill him

e o
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fand throw him back into the water.™
But he rightly warned the jury -
"l don’t want to gc into the realm of speculation.
Let us stick with what we have before us. There

was Talk by Mr. Henriques about swimming out to
boat that was anchored.

Turning now to the issue of common design, the appellants
being tried on the joint charge of murder, it was nacessary for the judge
to point out fo the jury that on the evidence, it was necessary for
Them to consider whether the appellants were acting together and were
participants in the assault on Clive Gibbons, which would make Them
guilty of the offence of murder or manstaughter as, on proper
instructions, the case may be. It Is true that neither.of the
appellants nor both of them could have been found guilty of either
offence unless by reason of the doctrine of common design. Mr. Ramsay
argued that there was no common design to inflict the fatal Injurles.

He rightly stressed that merc presence at the scene of the crime is not
enough to make a person guilty therefor along with the actual perpe-
trators of the crime. There must be, in addition to presence, an
infention to encourage, as well as actual encouragement to do the
criminal act. |In the instant case, the prosecution presented its case
on the basis that although the appellants had not struck any blows,
Thelr being present coupled with their displaying lethal weapons during
the period of the beating of Clive Gibbons, and the simultaneous
questioning demands of him by all present at the scene, were sufficient,
to make them liable for the i;fs of the others. The denialsof the

appel lants must have been/ZSainsT the behaviour of all the named parties
toward the deceased, even prior to the beating. |+ must have been of
significant relevance for the jury in their deliberations, whether thoey
all were acting together to commit the offence charged.

In his summing-up at page 13, Malcolm, J., gave an exposition

of the doctrine of common design wherein he did stress the insignificance
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of mere presence, but on page 14, he left it to the jury for them to
decide if there was any common design between these men. it is right
to quote hls directions Mabout this doctrine of common design that the

<;¥:y crown is relying so heavily on”™. He said this:

“So, members of the jury, assuming ycu can
infer from the evidence that you have heard
in this case; and you feel sure that there was
a common design between all the men, you heard
their names mentioned, Berbie, Soldier, a host
of names. Then the act of cne, becomes the act
of any ofher person engaged in this common design.
All persons engaged in a common design, to commit
a felony of violence, are guilty of murder,
although only one strikes the fatal blow. |
repeat, that, and the law has said this, on the
point, ‘that when in the coursc of a concerted
- attack by certain persons without any intention
g&‘ of Killing or doing grievous bodily harm, one
- participant develops an intention to kill or to
do grievous bodily harm and, in fact, kills, then
the second participant who did not develop such
intention, will nevertheless be guilty of
manslaughter, if the act ~ cenduct of the offence
is in the scope of the concerted act.”

He contlinues in that vein cn page 15 to say:

"So, as | say, [f you find that these persons were
acting in concert - and when | deal with the

evidence, as | say not in great detail - the evi-
. dence was that Henriques had a gun and that
a8 Mr. Carr, Owen Carr, Berbie, had a piece of iron
i\vﬁ pipe. No blow struck by them, but bearing in

ming what | am saying, being near encugh to give
assistance and to render aid if it became¢ necessary,
although neither of them struck a blow, if you find
the other Ingredient there, they would be guilty as
if they struck the fatal blow."

These passages follow on from the general directions earlier
referred fo which concentrated the jury's mind on two or more persons
embarking on a joint enterprise, "each being criminally liable for the

= acts done in pursuance of the joint enterprise Including unusual con-
(; sequences arising from the execution of the joint enterprise.”
Mr. Ramsay's repecated complaint was that the learned trial judge
summed up on the assumption of an agreed plan. It must be appreciated

that the joint enterprise need not have been planned. It is sufficient
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to attract the doctrine that there is a joint acting together to effect
the criminal purposs. In this case, the appellants and others over a
period of several hours before his death had Clive Gibbons in their
custody. In this regerd, the whole course of their conduct from the
first point of custody in the trunk of the car tc when Ythe youth who
was suspected of having stolen ganja off the Cay, chuck off into the
sea, after the beating™, was explicit of a joint acting together
towards the deceased, so as to make each criminally liable for the act
of the other or others.

Henriques® question at Old Hope Road when he spoke to both
Nyah Cawley and Owen: i said fto both of them, ‘what are you going tc
do about the youthi?*, tells of this jolnt enterprise. The youth was
called over to them, and "Owen and Cawley started to question the youth
about the ganja™ is expressive of the joint enterprise. "At this
point | suggested this was not taking us anywhere and we would take back
the youth where him come from.'" We repeat here the judge's comment when
hé -remarkid that “What was meant? You will have to determine you know ..
not getting us anywhere, man., Probably we need a little more pressure
man, beating may be another explanation puT/iiT another interpretation,
carry him back and let him go, and don't worry about it, can't get any-
thing out of him we are wasting our time. You have to decide what all
this means.” These are germane considerations.

The foregoing were matters within the purview of the jury,
extended as it must have been by the evidence of what Blackwood said
he saw while he was in hiding. in the circumstances It could not be
fairly maintained that the directions of the learned trial judge were
inadequate and that the appellants were wrongly convicted on the ground
of common design.

The recital of facts from Henriques' caution statement, and

the unsworn statement by Carr endorsing as truth the contents of that
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caution statement must have been weighed by the jury. In so doling they

had this piece of adviee referring to Carr from the judge:

"So, even if he was there and Nyah Cawley

was doing the beating, he had no idea at

all that Nyah Cawley had this evil intent:

As | told you earlier on when | was telling

you about common design, If one person goes
outside the scope of the agreed plan, the
others cannot be held responsible because he

is acting outside the scope of the agreed plan.”

When Mr. Ramsay argued that by this direction the judge is
stressing an agreed plan, he seems to have lost sight of what the trial
Judge was concerned to get across to the jury. It was, as we sce it,
that if In fact the jury found that there was a beating of
Clive Gibbons, they would have to discover who were the persons so
Involved. Then, considering That he died, was it that all persons so
Involved were intent on causing him such injuries as resulted in his
death? Any of the persons who went outside the common design of
merely beating him, were the only persons who could be found guilty of
the felonious killing of Clive Gibbons. In view of Carr's account, on
Thaf basis of action outside the common design he would not be quilty
at all. This is clear: the foregoing considerations do not justify the
criticism of Mr. Ramsay that the judge did not give Carr the benefit of
his defence, but distorted it to the jury when the accused said he had
no idea that Nyah Cawley had an evil intent. He argued further that the
jury were entitled to the assistance cf the learned trial judge on the
nature anc content of the defence which took it out of common design, as
well as proper directions in law on the case for the defence. We are of
the view that those remarks are unjustified when the summing-up is
carefully read. The learned ftrial judge put the defence which was simple,
and there Is no need to repeat it here. No complaint was made zbout the
statement of the general law applicable. And in his particular direc-

tions regarding Carr's invclvement, the judge clearly instructed the

jury:

’
.
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"Now, when you arc considering the question of common deslign, you have
to think about all this (what Carr had said) that was said and try to
fit 1+ Into the pattern of the law as | told you.™ Together with that
is the judge's directions to the jury that the case against each
accused must be considered separately; even bearing in mind the applic-
abillity of the doctrine of common design; the caution statement given
by Henriques may make the jury belleve what he says; "it may cast doubt
on the crown's case and weaken it. |t may have that effect.” Then as
regards Blackwood's evidence incriminating the appellant Carr, "It is
a matter for you whether you, having seen Junior Blackwood, accept him
as a witness of truth, and believe that Carr had an Iron pipe that night,
and was standing by while the beating was going on."™ He reminded the
jury at the last point of his summing-up that “the burden of proof lics
on the Crown, and if there is any doubt in your mind, you must resolve
that doubt in favour of the accused men." (pages £4~55) This was fur-
ther stressed when Mr. Ramsay brought to the dege°s attention that:

"In rclation to Carr, your Lordship did read

his statement, but you had not told the jury

that if they accept -~ that if they believe

what he has said or if it raises a doubt in

their minds, they should acquit both of murder

and manslaughter.,”

Recognising that there was substance in what Mr., Ramsay had
pointed out, the learned trial judge said to the jury -

"You heard what Mr., Ramsay said, | endorse it.
You heard what Carr said, if you believe him,
raises a doubt In your minds - then you should
acquit of any offence.”

To the judge's enquiry "Have | covered it?" Mr. Ramsay
answered, "I ah much obliged.” The purpose of pcinting out those
extracts from the record ts to show that the judge did deal with the
defence, even to the extent of the speculative supposition argued to
the jury by the defence, and propounded before this Court. 1T was

sald if the deceased got Into the sea alive and did not die by drown-

ing, and was swimming, then it ralses for the consideration of the
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Jjury whether the injuries which caused death were not Inflicted by
someone glse. This argument, speculative as it is, could not have the
same welght as the avidence of Blackwood, if accepted by the jury,
that shortly after Ciive Gibbons entered the water, Henriques used words
to show thet he realised that Clive Gibbons had died.

In that atmosphere of mind, the jury were told that the
following verdicts were open fo them; (1) gul ity of murder; (2) not
gui ity of murder; (3) guilty of manstaughter; (4) not guilty of any
offence. |1 is not simplistic 1o say that the jury accepted the evi-
dence of Blackwood, and were, therefore, satisfied according to the
standard and burden of proof that they were not guilty of murder, but
guilty of manslaughter. On page 14 the judge spoke to the jury about
a verdlct cof guilty of manslaughter in clircumstances of a concerted
attack by certain persons without any intention of killing or doing
grievous bodily harm., Those who did not go outside the concerted plan
in that they did not develop the intention to kill "will nevertheless
be guilty of mansiaughter, 1f the acthéconduct of the offence Is In the
scope of the concerted act.”

On the same page, the judge left manslaughter to the jury,
not only on the basis of lack of intent, but also on the basis of
manslaughter by flight. (p. 14):

7l am going to leave two, guilty, not gulity,
guilty of murder or gulity of manslaughter.

Mr. Pantry put it very picturesque at one

stage that if the intention was fto ‘bus' his
Tshut?, you know what 'bus® his fshut'® means,

| believe 11+ means rough up, rough up, give him
a proper trashing, but not to kill or fto cause
grievous bodily harm, then the verdict would be
mans laughter, or to teach him a2 lesscn.

Mr. Pantry mentioned, too, and | consider it the
law, | won't worry to clite the name cf the case
to you, and even Mr,, | think Mr. Ramsay touched
on it, the question of when did he die, at what
stage. Mr. Pantry mentioned manslaughter by
flight. It's a peculiar type of being attacked,
chasing you, guy with knife and one with gun,
before they can meet you, you jump off and break
your neck or you run in the sca and drown, man-

slaughter by flight. Those are the two aspects of
manslaughter, ....ccceoes -

» v

516



68~

On this point again at page 20, this appears as part of the summing-up:

"So, | have indicated to you that apart from
murder you will have to consider the question
of manslaughter on the two hcads | have men-
o tioned to you. The question of whether they
<¥¥~ were just teaching him a lesson, roughing him
up, the question of whether one man -~ Nyah
Cawley...what a very prominent unseen part he
has played In this cas¢. We would so much
would have loved to sece Nyah Cawiey.,  And then,
when we saw him we wouldn®t know if he was the
right Nyah Cawley. But in case | hadn't done it,
I will tell you that manslaughter is the unlawful
kiltling of ancther without the intention either
to kill or to do serious bodily injury. Tcld you
what the verdict of manslaughter could bring that
in and | tell you what manslaughter is In law: An
unlawful and dangerous act committed against the
person of another reswlting in his death is
manslaughter. [t is not sufficient that the act
N is unlawful. [f it Is such an act as any ordlnary
g responsiblie person would recognise must subject
the other person to at least the risk of some
harm resulting therefrom, even though it might not
be serious harm.

The recapitulation by the judge of Crown Counsel's submission
to the jury, regarding manslaughter by flight, occasioned much arqu-
ment before us, in that Mr. Ratfray contended that on the evidence
mansiaughter by flight did not arise at all. The learned trial Judge
advised the jury that they could find mansiaughter by flight 1f they
i\¢j rejected the docctor's evidence, but as Mr. Rattray rightly sald, there
was no basls on which the jury could reject the doctor's evidence that
Clive Gibbens did not dle from drowning, but from what amounted to
severe beating.
The concept of manslaughter by flight was formulated by the
Privy Council in their advice after hearing arguments in D.P.P. v.

Daley & McGhiec [[1978] 27 W.1.R, 260. Lord Kelth of Kinke!l stated

/0 at page 264g-h:
M esssoe The essential Ingredients of the
prosecution's proof of a charge of man-
sl aughter, laid upon the basis that a person
has sustalned fatal injuries whilc frying to
escape from assault by the accuscd. These are
(1) that the victim immediately before he
sustained the injuries was in fcar of being hurt
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ibhysical ly; (2) that his fear was such that I+
caused him to try to escape; (3) that whilst he
was trying to escape, and because he was trying
to escape, he met his death; (4) that his fear
of belng hurt there and then was reasonable and
was caused by the conduct of the accuscd; (5)
that the accused's conduct which causcd the fear
was unlawful; and (6) that his conduct was such
@s any sober and reasonable person would recognise
as likely to subject the victim tc at least the
risk of some harm resulting from it, albelt not
serious harm. Their Lordships have to observe
that 1+ Is unneccessary to prove the accused's
knowledge that hls conduct was unlawful., This
was made clear by Lord Salmon speaking with
general concurrence in a slightly different but
nevertheless relevant context in DPP v Newbury
[1977] AC 500.v It is sufficlent To prove That
the accused's act was intentional, and that it
was dangerous on an objective test.”

The gravamen of Mr., Rattray's submission is the confusion
consequent on the directions about manslaughter by filght. He cast
his further arguments in the mculd that there was no proof of the
causc of death, and once the judge put mansiaughter by flight he was
Inviting them t¢ say that death was due to drowning as a result of
flight, Instead of by the beating which the doctor opined as the
cause of death. This oplinlon was surely severely questioned at the
preliminary inquiry, and 1t Is inconceivable that there was not a
great deal of argument put to the jury on it. While the judge left
two grounds of manslaughter for their consideration, the jury's
primary role was to enquire whether on the evidence the appellants
were or were not guilty of murder or manslaughter.,

"I+ is incumbent on the trial judge tc give directions
to the jury which will not lead them into the trackless reaims of
speculation and conjection.” Mr, Rattray under-pinned his submissions
by these words of Kerr, J.A., In his judgment in the appeal of

Junlor Burton v. R. SCCA No. 73/81, deliverecd on January 11, 1982, in

a case In which the Crown, depending upon circumstantial evidence, had
not proved that the appellant was guilty of the murder. In fact, the

circumstances presented by the prosecution did not in any event
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necessitate directions on self defence or provocation. There was
nothing to show with certainty that the deceased In that case (a) had
died from other than natural causes;;or (b) her death was caused by
the appellant. The difference between that case and the present case
is obvious. The evidence in this case shows who committed the offence
and there were obvious Indications of what contributed to death.

On these considerations, it is clear that Junlor Burton is of
no help on the question raised on the point of the summing-up confusing

the jury in this case. Even R. v. Samuel Moxan [1973] 12 J.L.R. 1251

does not glve that support for which it was tendered. |In that case The
accused was said to have been deprived of a chance of complete
acqulttal becausc the judge left manslaughter fo the jury. In the view
of the Court of Appeal, the fault In the summing-up was that the judge
directed the jury to concentrate on a verdlict of manslaughter, when in
fact there was no evidence on which the jury shoutd have been asked to
consider a verdict of manslaughter. Thls was so because the evidence
disclosed two diametrically opposed versions of the clrcumstances
culminating in the death of the deceased. The Crown sought a verdict
of guIITy.of murder, on the basis of a violent, unprovoked attack on
the deceased. The appellant was found not guilty of that offence. On
the other hand, thc appellant's case was that the deceased had made a
violently: aggressive attack upon him, and in the ensuing struggle the
deceased fell on his own knife with which he had stabbed the appellant.
Therefore, opined the Court of Appeal, there was no need for the jury to
consider provocation as reducing the offence to manstaughter. In fact,
In Moxan, apart form the denial of the Crown's case, the real defence wa
accident, albeit that the deceased himself was violent. In that case,
"If ever the summing-up was calculated to confuse a jury this one
certainly was®; per Graham-Perkins, J.A.

We have looked at other cases regarding the |lkelihood of

the summing-up confusing the jury where there has been an excess of
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direction In law. In Baldeo Dihal v. R. [19607] 2 W.|.R. 282, the

Judge had dlirected the jury on the relevance and importance of cooling
time as an ingredient of provocation. This direction was glven
although no time had elapsed between the provocation and the
retalfation. In addition to which there was no assistance given to
the Jury In relating the facts to the law, Rennic, J.A., in the
Federal Supreme Court, saw the summing-up possibly causing some con-
fusion in the minds of the jury. There was a further short-coming In
the summing-up, namely, the directions on self-defence were not related
to the facts. Because of these fallures, the Federal Supreme Court did
not apply the proviso.

The Juugment of the Court in R. v. Thomas, Hanson and Bal ley

(19787 25 W.1.R. 496 considered the submission that, as regards the
appel lants Thomas and Bailey, the directions of the trial judge were
confusing. In the case of Thomas it was submitted that this confusion
'may have led the jury away from concentrating on the main issuec in the
case which was identity.' In the case of Bailey it was submitted that
by virtue of the confusion, the jury were deprived of the appreciation
of the alternative verdict which was returnable on the evidence In this
case.' The factual matrix of the case was the application of the doctrine
of common design in the use of an explosive substance resulting in death,
which was the determinant of whether the proper verdict should be guilty
of murder or guilty of mansiaughter. On the evidence, manslaughter by
reason of provocation did not arise. In holding that the jury were not in
fact confused, Henry, J.A., speaking for the Court, reasoncd thus at
page:498B-E:
"insofar as Thomas is concerned there can be no

doubt that portions of the summing-up are con-

fused and may Initially have gliven rise to some

confusion in the minds of the jury. Counsel for

the applicant has pointed to the fact that the

jury, after deliberating for some ninety minutes,

returned with a specific request for Instructions

fon the subject of manslaughter and the subject of

acting in concert both In relation to murder and
manslaughter'. This he submitted, is a clear
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"indication of the confusion caused by the
directions of the learned trial Jduge° It

is not perhaps surprising that the jury made
the request that they did because the |earned
trial judge, after exhaustive dircections on
the law Involved, left them to consider man-
slaughter on the basls of provocation (which
did not arise on the evidence), and intention
as a result of common design (from which, as
we have Indicatod, manslaughter could not
arise). He did, howeveir, make it clcar that,
the defence belng an alibi, the question of
identity was one of the utmost importance.
There may be cases where directions are
erroneousiy given on issues which werc not
raised by way of defence, or which did not
arise from the evidence. Such directions may
sometimes tend to confuse the Jury and hinder
Them in reaching a true verdict. See D.P.P. v.
Leary Walker [1974] 1 W.L.R. 1090; 21 W.T.R.,
410. This result is usually clearly demon-
strated, however, In cases where they have
arrived at an alternative verdict (e.g.
mans!aughter) cn the basis of the uncalled
for or unwarranrad defence being left to them.
From their verdict In this case it does not
appear that the jury were in fact confused and
for this reason vhis ground of appeal by The
'appllcanT Thomas also faiis." -

The preqenf appeal that fhw Jury werb confusbd by Ths
judge teaving for +h0|r conslder1+ton a pOSS|blu verdicf of mans | aughter
on one of the basé eifhek of laCk of‘infenf or’mahé[aughfer by flight,
must Thereforc be. examlned in the. llghT of +hu cv'dean in the case
particuiarly on the insistenc ¢ Dy fhn»dejenc i +he dGCcased escaped
from the beafihg,,f!ed_fntb +he seé,‘and coQtﬂnQQd~$Wimmlng out to a
boat, as agains+i+ﬁe=Cr5Qn“§.césé fhat it Wé§ fhe beating which caused
death, before hu vnfered the wafer‘ : |

I+ Is 1pparen+ from +he Pomanf( of +hc Iuarned JUng that
counsel for The.Crown- dld-presenT Th quhsfion of manslaughfer by
flight. The Judge Ief+ it to the Ju"y Alfhough we have seen no
record of the addresses of. o#hcr counsel in Tho casc, nor did the
Judge mention whefhen:defence counsel-dea1T‘W|Th +he‘maTTer, we
observe that i+'Wé$'¢e;+$ihiy‘no+ a neQ:fheory which was put forward

by the judge of his own volition'and for the firé+fTFmélln’+he summ i ng-

Wp. IF this were so, 1t might be ‘that the ardument by the detence -
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might have had sumc valldity. We take some guldance from a rclevant

extract from tho judgment of Lord Reading, 1..C.J., In Goorge Joseph Smith

[19157 11 Cr. App. R. 229 at pagos 238-239:

) "There aro four other potnts which may be
O deolt with as one. It 1s contended that
o the judge tn the course of his summing up
put forward a new thoory which had not been
discussed by counsel, and which was mentloned
for the flrst time in the summing up. He
sald 11+ was possible, according to a demon-
stration glven when summing up, that the body
had been Tifted Into the bath In a panner
which he [l lustrated. It is contonded, and
rightly, that no such suggestion had been made
in the course of tho proceodings. He also made
suggestions as to the headaches bofore the
deaths which have boen critlcised. During the
case theories had besn put forward by the
prosacution, one as the maln theory, and a
. possible cecunu, how the death had occurred,
(;) and the defenco Yad also put forward a theoory.
g The judge stated the principle correctly; he
sald, "It Is not necessary for you to be clear
In your mind as to the exact mdo, tf you are
satisficd that the prisonor killaed the woman.'
That is not chalienged; the woman's death was
crused by drowning, the exact method was not
proved, but that was not necessary so long as
tho jury werce satisfled that the death by
drowning was causad by the prisoncr., We think
It would have been better 1f tho judge had not
put forward a new theory, but it is clear that
amongst a numbetr of suggestions he has addaod
one possible one, and that he told the jury they
must come to thelr own conclusion about I+, In
(:°\ that he was perfectly right.-

The complaint that the judge Introduced a new theory as to
the way the crime was committed, was also made In R. v. Want [1962]
Crim. L.R. 570. In that case the Court of Criminal Appeal

(Lord Parker, C.J., Winn and Brabin, JJ.) held:

Meieeer. There were great dangers In a judge,
however tempting 11 might be, putting forward
a theory which had not been canvassoed during
the evidence or In counscl's speechas. The

0 court was far from saying that that of Ttself
(- was cnhough to vitiate a conviction but [f a

now theory wero put forward It was imparative
that the difficultles inheront In it by
referonce to the evidence should be polnted out
to the jury. |t was not enough merely to leave
It to thom. Thaey must be gulded as to how far
the evidence suppotrted or negatlved I+. It was
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"qulte clear that the trial judge did not do
that In the present casc: 1§ he had he would
have been bound to point out a numbor of matters
which would have made acceptance of the new
theory, to say the least, difficult. 1f the
theory put forward by the trial judge had becn
the only theory which would dlsposo of the alibl
the court could not have applicd the proviso to
section 4(1), Criminal Appcal Act, 1907. But
the alibi evidence or almost all of 1t could be
true on tho theory that W. wore a plastic cap
undor the black wig. The evidenco against him
was overwhelming and a Jury on a proper dircction,
omftting any reference to tho new theory, would
have been bound to convict. The appeal would be
dismissed, [W. G.]J"

R. V. Smlth and R. v. Want were rcferred to In R. v, Isaac [1965]

Crim, L.R. 174, in which It was held that the theory advanced by the
Judge was rigitly jeft by him to the jury, and to Invite thom to
conslder what a ploce of evidence meant, although nelther the prose-
cutlon nor the doefence had dealt with this plecc of evidence, for the
case agalnst the appeliont was overwhelming,

Were fho'jury, In this case, confused and hindered in
reaching a true verdict and so diverted from the due and orderly
administration of justice? We are not of that view; we flnd pertinent

the remark In the Judgment of the Privy Councli in D.P.P. v, Dzley and

)

McGhle (supra) that on an indictmont which charged murder it Is open

to the jer to return a verdict of manslaughter (rogardless of the
category) where thore is sufficlent evidence to support such a verdict.
Even If the evidence Is not suffliclent to support o finding of
manslaughter by flight, we do not see In what way the appellants have
been prejudiced. By leaving the possible verdicts In the way It was
left, the trial judge did not, by his oxcessive direction misfead the
Jury as to the offences to be considered. |t was elther murder or
mansiaughter. As to the latter ho did not leave it on the basls of
manslaughter by flight only, which might have baen confusing. 1t s
right to reflcct that the verdict of the jury does Indicate that over

tho perlod of 55 minutes of thelr deliberation thoy did give the Issues
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some conslderation. In the result, wo cannot uphold thls submlsslion,
that the jury wera confusod.

Lastly, It was submitted that thae sevaral arguments railsed
and which this judgment has conslidered, creatcd a general Imbalance In
the summling~up In general terms the summing-up In our opinion, dld
not disclose such fundamental fallures by the trial judge as must
necessarlly be dascribod as fatal to the verdicts of gullty of man-
stzughter returncd ngainst the appellants. We, therefore, conclude
that the verdict of the jury was not unreasonable, nor has any mis-
carriage of Justice been occasloned by the torms of the summing-up.

All the polints argued before were points of law.

Accordingly, we troat the applications as tho hoarling of the appeals.

The appeals arc dismisscd. The convictlons and sontences are affirmod.
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