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IN THE COURT OF APPEAL FOR JAMAICQA
Before: The Hone kr, Justice Duffug =- Preaiden£ (Age)
The Hone Mre Juatice lLewis

The Hon. ¥r. Justice wWaddington

¥rs. lan Ramsay for the Appellant
Mr, Martin L, Wright for the Crown

ORAL JUDGMENT OF THE COURT
DELIVERED BY
R+ JUBTICR DUFFUS

This is an appeal against conviction on the charge
of manslaughter in the Oircuit Court in the parish dr
8ts Ann on the 27th June lagt year. The relevant faots
are very short indeed. It appsars that the appellant was
sitting on top of a load of canes on the first of three
trailers being drawn slong by a tractor on a road in the
parigh orisf. Anni the deceased was sitting on top of a
load of csnes in the third trailer; a motor lorry was over-
taking the tractor dnd trailers, and while alongside it
appeargs that the deceased man wae handing over some pleces
of canes to persons in the back of the lorry. The appellant
objected to the deceased handing over these pieces of cane,
‘selled to him and told him not to do sos Whether or not the
decesassd man heard the appellant when he oalled to him is
not known, but it appears that the dnugﬁnod contimed to
deliver the omnes, or, to throw the canes into the passing
lorry, whereupon the appsllant took a piece of cane from off
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the lot in the firet trailer and threw it towards the de-
caaped In the last trailer.

A witnees named Everick Miller said he wap seated
on top of the load of canee in the No. 2, or, middle trail=~
er and, aoaorﬂing to this witness, the appellant broke the
bit of oane, whioh he flung, presumably from a longer length
of cane, and he saw this piece that was flung hit the de-
ceased man in his belly (to use his own worde), and that -
this wes done after the decessed man had handed the canes
to the men in the lorrys This witness Miller gald that the
appellant called to the deceased and told him he was not to
give the men in the truck cane as they bhelonged to the P.N.P.
-“People's ﬁat;anal Party.

Another witness for the Crown was a man named
Emerson Parkes; he was one of those persons in the lorry,
and he was receiving canes that the deceased threw into the
lorry. He stated in hie evidence that when the deceased man
took up the three pleces of cane and threw them in the lorry
the appellant ssid, "You don’'t hear me say you muat not give
Mount Zion People any oane because. they are P.N,P." and at
that stage he saw the appellant take up a plece of cane from
the trailer between 2 and 3 feet long, 1; inches in Aismeter,
and throw it at the decessed man, hitting the deceased near
to his navel, and he heard the deseased man ery out then,
"Lord, my belly", at the same time placing his hand across
his belly, |

Apparently it was not realized at the time that the
deceased had received a eerious injury. The tractor and
trailers proveeded to the ﬁremiaes where the canes were to.
be delivered, and persons on the trailers and tractor got |
off it; the deceased man however lay down on the spot and
he die 4.

The poet mortem disclosed that the deceased had dled

from a ruptured spleen. The dcctor, Dr. Noel Black, found
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a swelling on the lower part of the abdominal wall, on the
right side, which he degeribed as a haematoma. The splesen
was situate on the left side. And, as I say, he found that
that was ruptured. In hig own words, 1t was "practically
torn socross.” It was his opinion that desth was due to the
ruptured spleen and that it eould have been caused from a
blow from a plece of sugar cane, and if it was of the sisze
described by the witness Emerson Parkes, it was hies view
that a moderate degree of force must have besn used when it
wes thrown. “

The appellant was charged for manslaughter. The
learned Trial Judge in the course of his summing-up té the
Jury defined menslaughter, end he proceeded 1o B8aY sseves

"The particular type of manslaughter
that applies in thip case is what

is known in law as involuniary
manslaughter, nemely, doing an
unlawful and dangorous act which
causes deaths Unlawful is meant

in the sense not only of being
wrongful but with the intention

of doing some harm to the deceased -~
some wrong in the eriminal pense."

He procesded 10 82y ssseer

"In this case, of course, the
Orown &11“0& that he seves”,

that is the appellant,

"seoeso was assaulting -- he had
the intention of asssaulting the
deceased when he threw that cane
and because of that assault,
aspault by throwing the cane and
hitting him, the deceased died."

~ He also directed the Jury in these words!

"I quite agree with learned counsel
for the mecused that if the eane
was merely thrown to attract the
attention of the deceased, with neo
intention of hitting him or doing
him any harm, death would have
baeen caused by misadventure and
there would@ have heen no charge
against him, the accused.”

Arter dealing with the evidence, and at the conclusion ef
his summing~up, he sald thie:

"Phoss are the facts, contained
within a very nﬁgruw eompass."




sic,

"#hat was the intention? The
accused himself tells you he

had no intention of hitting him}
he merely threw the cane to
attrgct his attention because he
didn’'t geem to hear when he called
to hims When hs t0ld him not to
give the cane he didn't hear end
wag s8till in the aot of handing
the cane when the acoused threw
the cane. That is the point:

What was his intention? If, as I
told you, he only said that by way
of a Joke and he thought the de-
ceased didn't hear him snd threw
this ¢ane just to attract his
attention, not with the intention
to ki1l (hit), then, of course, he
is not guilty."

"On the other hand, the onus is
always on the Orowns You have to
be satisfied beyond a reasonable
doubt that he threw the cane with
the intention of hitting the de-
ceased «- annoyed, wap peeved --
let us put 1t this way: peeved
bscause despite his warning the
deceaged insisted on giving the
oane to the men on the truck, he
threw this cane and hit the de-
seased and as a result of that
injury from the blow he died."

Now, as indicated from passages I have quoted from
the summing-up, the appellant admitted throwing the cane
towarde the decessed, but he stated that it was his inten-

- ¢ion at the time of throwing the cane not to do harm to the

deceased man but merely to atiract his attention as he may
not have heard when he called to him telling him not to
hand out the cane to the men on the truck.
On eppeal before us it is submitted that the learned

Trial Judge 4id not adequately direct the Jury. The first
ground was, "that where the evidence is consistent with
guilt but also possibly with innvocence," that the Judge
should have told them that they should adopt the innocent
construction of such evidence; and that this omiesion amount-~
ed to mipdirection.

' Learned Oounsel for the appellant argued his oase
before us with his usual slarity and forcefulness, snd he

relied on a desision in the Court of Appeal of Jamaloa, the
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Queen against Olarice Ellictt, 6 J.L.R., at page 174, where
a former Chief Justice of Jamaica, Sir Xenneth O'Connor,
delivering the Judgment of the Oourt, said:

"A jury may convict a prisoner on

purely circumstantial evidence,

but they should be satiesfied

'not only that those cirecumstances

were consistent with his having

comnitted the act, but they must

alec Le satiafied that the facts

were such as to be inconsiptent

with any other rational conclusion

than that thc\yrisonar was the

guilty persons'"
It 18 not nevessary for the purposes of this Judgment to
read the rest of the Jjudgment in that oase.

That was a case which depended entirely on eiroum= '
stantial eviderce and it sppeared that adequate directions
had not been given to the jurye The instant case, however,
doenfnot,dapond on circumstantial evidence; there was oclear
and direct evidence that the appellant had thrown the pisce
of ocane at the decessed man., There was also evidenoce that
when he threw the c¢ane at the deceased man it was after
the deceased man had delivered or thrown three canes into
the passing lorry. And there was evidence as to the state~
ment which the appellant made at the time he threw the oane.
And the Jury in our view ware given adequate directions on
the question as to what was the intention of the sppellant
at the time he threw the cane. It can't be said that in
this ocase the Judge should have gone further and have given
the direetions referred to in Clarice Elliott's case.

We are asked to pay that the Jury ecould only have
arrived at the intention of the appellant by the considera-
tion of circumstantial e vidence. Well, even if one assumes
that that uuhud-niud is correct (that they could only infer
the intention of the eppellant from circumatances proved in
the inptant oase) it is our view that the direetions of the
learned Trial Judge nonetheless fully covered the situation.

I pass now to the second ground ef appeal, and that
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wast the Learned Trial Judge failed to define the meaning
of the word "dangerous" in the definiiion of involuntary |
manalaughter in the ciroﬁmetancas of this case, end that he
failed to direct that to import guilt the act causing doath"
mist be both unlawful and dangsrous in a casse of Involuntary
Manslaughter; and that the omission smounted to misdirection."”

The suming-up of the Trial Judge on this point wae
read by me a while ago} hie words were: "The particular type
of manslaughter that applies in this cese is what 1s known -
in law as Involuntary Manslsughter, namely, doing an unlaw-
ful and dangerous act which causes death."” It is our view
that there was reelly nothing further the Judge could do to
define "dangerous eot" there. He perhaps could have given
illuatrationu if he had so desired as to what he thought a
dangerous act might be or as to what he thought might not
be a dangerous act, but it is clear that he left the aasess-
ment of the facts entirely to the jury. It was a matter for
them to d evide whether the throwing of the plece of cans in |
these ciroumstances was in fact a dangerous acte

It 1a.ouravimw that the fmotis ¢an be sald to speak
for themselves. A person who throws a plece of stiok or a
bit of cane at another person oan be pald to be doing a
dangerous mct, depending on the nature of the artiole
(as Mr. Ramsay pointed out) and depending on how it was
thrown. Well, the evidence as to this was before the jJury.
It seoms that the blow must have been something more than
a light or trivial blow to have caused this swelling that
the dootor esaw in tﬁe abdomen and to have almost completely
torn the spleens These were facts before the Jury, and it
was for the m to dauﬂ&o whether the act was in fact a danger-
ous one« There was no necegsity for the Judge to have gone
furthers In fact, Counsel himeelf is not able to give ue
the form that he thinks the summing-up should have taken,

except he thought it was insdequate. In our view it was
' 16



- | 19-

qgite adequata.

KNow, I would like to refer to the case of the Queen
againat Larkin, (1942) 29 C.A.Rs at page 18, in the judgment
of the Court of Criminal Appeal, delivered by Mr. Justice
Humppreys; he said this: "where the act which a person is
engaged in performing is unlawful, then if it at the pame
.tima is a dangerous aect, that is an act which is likely to
injure another person, and quite inadvertently the doer‘of
the act e¢auses the death of that other peraén by that act,
then he is gullty of manslaughter." That definition was
follewgd in the Gueen against Edward Hall, (1961) 45 CeAsRa,
page 366, and was approved of by the GCourt on that ocoasion,
on the hearing in the Gourt of Criminal Appeal. Relating

the faets in the instant case to this definition, it is our

view that c¢learly if the appellant threw this pilece of cane
at the deceased man intending toc hit him and that he aid so
in the words used in the summing-up by the Trial Judge =~
because of annoyanoé or because he was peeved =-- then, |
olearly, that wes an unlawful aot, that would have amounted
to an sssault on the person of the deceassod man notwithstand-
ing the fact that the apyallaht 4id not foresee the conse~
guences would have been as serious as they turned out to be.
And 1t is cur view that the jury would ha#e been Juatified
in finding th-at that act was also a dangerous act, an act
which was likely to injure -- even though by inasdvertence it
caused injuries more serious than the appellant foresaws

In the cvircumstances it is our view that the summing-
up was sufficlent, was sdequate, we find no fault with 1t

The third ground Counsel did not proceed to argue
as he tied it with the first and second grounds, and he said
that he was not prepared to argue that the verdiot was un-
reasonable in view of the dircotlons given by the Trial Judges

The appeal against conviction therefore failms
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Leave was given to learned Counsel to argue the
question of sentence although the appellant did not appeal
against sentence. This matter has givun us some smount of
concern, and we have discussed it among curselves fairly
thoroughly. it is poseible that the individual membera of
this Court, hed they been presiding over the trial, might
have given a different sentence, possidly a more le-nient
pentence; but we have to congider whether 1n.tha circum-—
stances of this oase some wrong prineciple has been followed
by the Trial Judge. Can we say that the sentence of 2 years
imprisonment given dy him oan be regarded as manifestly
excessive? We have looked at the remarks passed by the
Trial Judge whoa he was imposing sentence, and it is quite
¢lear that he tock into consideration the recommendation for
leniency whish was made by the jury. He says this: "On the
other hand, they se¢." that is the jury, ".... have made re-
camendation for merey, which naturally I shall give great
conpideratioh” It is mlso clear that he considered the fact
that the appellant had no oriminal record, for he sar'zﬁhic:
"your record is a good one. You have ne previcus eonvie-
tion and, as 1 say, the pelice have reported ravourably."

It is olear that he teok a serious view of the appellent's
actes, for he sald this: "Bocause of your deliberate act in
throwing this dane with the intention of hitting this man, |
an unlawful and dangercus aot, as 8 result of this aot this 7
men dteds You must 56 to priscn for 2 years.” Then he

added that it was a very lemient sentence; he did not want

it to be thought that he 414 not think that manslaughter was

' a serieous offence, dut he thought 2 years hard lsbour would

suffioes 5 |
The appellant was a young man aged 23. And we are
unable to say in the circumstances that the learned Judge
erred, We do not oensider that the sentence wes manifestly
excesgive. The appeal therefore will be dismissed; the oon~
viotien snd seatence senfirmed. | | _4




