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CAREY, J.A.i

Affer a Trial dn-26?h: 27Th and.BOTh.March;;i987lin tThe

o ST James CirculT Cour* before Morgan, N and:a'jury the. appelladf

d'*_George Llndo was coav1c+ed of The murder of one. Audrey Ha!l and

'f_senfenced To suffer dea?h in The manner aufhorlsed by iaw He appiied

A for !eave To appeat hns convchion and Th:s CourT on: The 2nd ansTanT
'jlfreafed hes app!ncafson as The hearlng of The appeal which it dtsmzssed
:We Then inf;mafed Thaf we would pu+ our reasons . in wrxllng, and that

 prom|se is. now be|ng fufftlled |
o Al?hough The Trial occupled some Three (3). work|ng days, The
"~facTs can be shorfly sTaTed -~ 0n 8Th AugusT 1986 at abouf 7:15 a.m.,
':.The slatn woman lefT home dressed ina biack and whl‘t"v blouse, btack

'"-:“granny prinT“ skirf and wearlng red sllppers and ‘her watch, which had



a white band She was  seen uy anofher w:fness for‘The Crown some Time
after +ha+ waiking aiong a road dne The Paradlse, Mango Walk area of

' Monfego Bay 1n ?Ho partsn of S? Jamesqm The eppeilan* was seen aT The;a
same +1me walk:ng ahead of N|ss H:IE.. éhe dzd noT reTurn home afTer

work af her accucfomed :tme, ond a. search ParTV was organlzed | IT wasf””
not, hOWEVGFp UnTtl mrdntghT or Thereaboufs Thaf her body was !ocafed i
in some bush by a shor;-cu: called “WeT Horse HEl'“,ZWhICh lS s:Tuaredﬁﬂf
off- The Norwood Road Her cio*hes were d:sarrangeo in. such a fashiontu"
as clearty sugges+ed she had been exua!ly essaulfed - When The poitceﬁﬁ"
vtsired the sceneﬁ en offlcer ?urned *he head .and accordtng To one o
: WITness 4when +h:s was dowe he observed a bioody aree To The r:ghf
of The head and beSJde z+ a s?one, desc.ibed as: *good SIZed‘ "]TH;T:
posf-morTem was performed on 13Th Augusf when fhe body was ln‘an =
' advanced STaTe o{ decomposxf;on The cause of deaTh was sTranguIafron..'
.:_ There were ftnger nall marks mulfipie smati !lnear laceraflons fo Thel.
'fronf of The neck No oihcl-s‘gns of vnoience oere observed on The body,
On 9Th Augus 1986 +he appet!an? spoke w;Th one S
Merrls Elllo??, a marrted woman who, shorfly berore ?haf Time was‘on
|n+1maae ?erms wsTh he appesiawf He confeSSed To her Thaf he had :Tf:
"kli!ed a woman because «he ﬂad Sen? h!m To prseon o He added That he |
h" her [n_.he head raped ﬂér“'ﬂd . uck her 5|x Tsnes rn The chesf e
wsfh a sfone Wnen she expresced ner d]Sbell f he coun;cred by ‘
: GHQUirlng how rfse he could have 0 e in possesszon of her wafch
Upon- hear:ng Thls merr-s Ell,or1 wenT ro her daughfer whom she had fi°"
eariler +haf day senr TO The aPPeifanT's home fo coilecf a palr of e
shoes.: She se:d ThaT Her oaughfei had reiurned wufh a waTch Hav:ng |

recovered Tha? waTch, she dellvered it to ?he po{:ce where t+ was o

'!aTer lden?rfled as belonglng *o ?he VIefnm.f Now Mrs° Elf:oﬁ'E

o daughfer ?esflfned *haf when she cailed at +he appel!anfgs home, she

had seen The waTcn rhere and a1 her requesT hu had eiiow;d her To have

TP DA



it. On Thelsame dafe, Ntss Eilio++ sa;d he asked her To.re+urn a -
Travelltng bag for hES clofhes s0 Thaf he cou[d go away o

_ The appellan+ was arresfed on 13+h AugusT On #he foliowlng
day,_he was |nferViewed by a senlor po ice officer who admlnis+ered
the usual cauT:on,_ in The course of This |n+errogaT|on when he was
shown +he s!aln woman s wafch he enqu;red how The pol|ce came by it
and was adv:sed +ha+ Thoy had gof :T from The woman To whom he had
glyeh_;T Upon hearinq Thrs he IS alleged to have promlsed To make.
a ciean breasf of 1T Thereaf#er he dlcfafed a sfaTemenT whlch, |h
tThe event was adm:?fed ln eV|dence. The purpor* of fhaf sfaTemenf was
that Msss Htll whom he referred To as "Coo!:e Girl® had borrowed some
$80.00 To confrtbuTe To a parfner' Transachon in which boTh were

parTIC|panfs She had nof repaad hlm desp:fe requesfs on h|s parf Oh'

the relevan? day, bofh of Them were walkeng aiong The road in conversa—. _

Tlon, when she suddeniy ;gnored h;m and began cur5|ng h:m.r He f!ung a
stone whlch h;T her. He khew nofhing afTer fhaf | -

Hav:ng unburdoned hlmse!f he promlsed To ponnT ouT The
IocaTIon of The crlme and where he had hsdden The V|cT|m s shoes 'He
was as good as hfs word and even darecfed affenfion To +he s+one he
Sold he had used _ The sllppers of +he V|c+|m were recovered

The appellanT gave evndence on oaTh He den:ed ThaT he “had
met the s!aln woman on any Track He d:d noT khow her He gave a
watch To no one. He adm:TTed gosng o Mrs. Eliloff s home and demand*
ing to know Jf her ch:ldren were belng senT To h|s home To fake away'
everyfhsng he had He aiso admt#fed requesflng his Travelilng bag S0
That he could reTurn To hls girlfruend in Ktngsfon soelng Thaf she -
had refurned To her husband He denaed maklng any confeSSIOn To her
He sald he was beaTen by The.pollce and ssgned a s*afemenf when he o

coutd no longer endure The TorTure He was nevar in any par?ner'

transaction W|Th any woman: He d d noT kt!l any woman.



.SeCUTlOn'

: deceased n 7

' Theﬁfirsf ground of appea! whsch was. conTa:ned in supplemen-

- Tary grounds ln respocf of Wthh Ieave To argue was souohT and oranTed .

.! ;,.V.-

o comolatned Thaf The Iearned Trlat Judge erred 1n ‘aaling +o;d|recT The -

Jury on. +he "vnTa[ :ssuewof provocaflon"_whtch faur!y arose'onufhe pro-?

"_ Tha+ fallure,_af was argued deprlved The appellanf

| f a‘chance Of vaUfTTWI oﬁ he ch rge of murder.fy'”' o

5 M|ss Noswor?hy drew our aT?enT:on To The s+afemen+ of fhe o

appei!anT which he gave +ho poitce undcr caufxon (page !32),' We se+

f'* ouT fuliy c f.g..:':“fl'-~=----~-

”;ﬁa..,.e . me and ‘Coolle G:rl‘ in parfner
“'me go f1 me drew and after me go -~ after: me’
o golfh mi_draw. only ong person .was left To
Y come in, only she was left o put invher
~o hand. Af?er me get.mi-draw now, 'Coolie
“GirlT come to Miss Williams and tell her say
. ..she. nuh: have, the. money. fi put: in her draw.
iCootie Gari‘ say’ to me; say,” Iend her a s
L. money bacause. .she nuh have any money . Before -
7 Miss Williams mi’ lend her $80.00 and:fell heri =0
.- sey when she get money .~-:fi her draw, she. mus‘_
mek mi get back the meoney. *Coolie G:rlv ‘say.
',dinex+ month mi.will get back The monsy. Mi see
" her ftwo’ Ttmes ,.;;.;;_and ask her fl mi money,
-and-all now mi no gef it back._'-

© HER LADYSHIP: Just pause there a minute.
- Something. is omaffed from the: Typeqn,c,&ﬂ

. '..;-_-_-_WITNESS Yes N| see her

-:_..s HER LADYSH[P M1 see her Two T!mes and ask
sioher £ the money and-all NOW:. mi-nuh. geT tT
'jgback yef - Yas. .

CWITNESS: The O'f'her day misee her a’ go down
‘~5éﬁ.ParadISG Road way, me- and her was walking. and
7 was talking go&ng down, aftér a suddenishe just s
. .start to- -ignore and curse mi. Mi tek. up ! sTone
boss and me fling” it and It tick’ her. " From that"
.me. huh' know wha happen. after ThaT m: JUST go ‘
"“whey end COme back home.”]"‘ SRR LIRS e

L:_ As we unders+ood The subm[ssion provocaf;on arose because '

“she sgnore and curse me” aﬁd a Talr reading of The enflre sTaTemenT

f-shows ?haf a. ”safuafton was. bu:!d:ng up beTween The apoe[!anf and the

Whafever m|gh? be The approach of a Trnai Judge To provoca-'F

Tioﬁ};a;CourT.of_Appeal-1s;constra;ned_?o.apprOach the matter in a



whoEly dlfferenf wey !n P, V. PennanT S C C A 126/84 (unreporfed)

TSTh May, 1986 +h!s CourT approved The Tesf adumbraTed by Lord Devlin

in Lee Chen Chuen (1963) 1 AII E. R 73 An Appeliafe CourT musT apply

'The TesT erh as much exacT:Tude as +he c1rcums+ances perm1+
'(p 78) and it 1s no par+ of our funcf|on +o aTTempT To +|IT The baiance
in favour of The defence We musT Therefore examine The o|rcums+ances
to see whe+her The Three elemenTs To oonsrifufe provoca?non exnsT v1z,,
the act. of provocarlon, “the loss of se|f,con+ro] bofh acfual and
reasohab!e and the rera!iafion proportionate fo the provocaifon. In fhe
present case, ap3r+ from The purporfed conduc+ cf +he v;cfim in not res-
ponding to conversaflon no defalis are avallabue w;Th respect either
to The nafure.or The:ex+enT of,The ﬂcdrslng .:_yp our view, the material
which we were fnrifed,io-conéjder; does;nor;quaiify gven as a provoca-
tive incideaddandepférdoéffoﬁ'}oii?w;-f%iheafbeep.sajd, means much
more Thaq:arorodoca{fye,jhoideane The f{rSfﬁéigm?hf:béing non-existent,
we' have no. hesitation AI_-:j.]”s_ay'i.h_'g" that the lsarned trial judge's failure
?obleave'provooafion To rhe;jurQ,.éanﬁof,:SUCcessfurly, be impugned.
This ground, raerefore;'farls;“:?.i:... S

There was some fain+ argumenf moun+ed by ﬂlSS Nosworthy
that manslaughfar on the" baS[S of the absence of +he requ:red intent,
shouid a!so.have.been:lerf.for the jury's oonssderatjon. She based
this en~#he eﬁfdeﬁoe af'Ma&fié Eiifoff 7a§'+5 fhe:coﬁfession which was
made to her, She sfaTed Thaf fhe appellenf Told her Tha+ he had
: Tused a sTone to hit her (; e. The deceased) in the ch st%, and there~
fore iT'was submiTTed The inference fo be drawn from the use of a
s+one was ThaT Tho appeilan+ dnd noT possess The necessary mens rea.

ln our oplnlon Thero is nofhlng in The pO|nT As The :
:1earned Trial Judge observed at page 336 in deciln:ng o Ieave man-'n.

siapgh}er”when invited by counsal for the prisoner:



- "HER LADYSHIP A could nof do Fhat because
.Fhe: docfor sald Thaf she d:ed of - sfranguia-
~tion and. s+rangulaf|on is a detxberaTe and

" intentional act, differen? fron a stone

. throwing. whlch can be de!;berafe but not

Cintentional. There " is no bas' ’as l see
: h;for manslaughter._, : :

Her reasoning far from being failacaous as 1+ was sfxgmaflzed by

Miss Nosworfhy, was. lmpeccable and we need To say no more in respect
of. Thaf ground |

=§‘ Learned counsol for The appelian+ tnwher nexT ground was

-.highly crlfica!'ofifhe learned Trlal Judge’s d:recf;ons on the Mvital

1ssue of IdenTIfICBTiOH.WF %T xs approprlafe ?oﬁdefall fhe respects in

R wh:ch 1? was soughT +o show ?ha+ The d;rec?tons were deflc:en?

' "(a) she-fai{ed TOhdirecT;TheIJury;askio
... factors material to a proper
oidentitication of the Appilcanf in al!
~The 01rcumsTances of the case’ o

(b),'she fat!ed o adv;se The Jury as to The
onecessity: for caution in: assessing the .
- evidence. relaTrwg to’ ldenftfy of the = '
'_ﬂ-{App!lcanf S

fshe fasled +o warn The Jury of The
‘danger of conviction of the Applicant
‘'t they found that the: avidence -relating
'Te The |denT|+y of The Apptncanf was

We wouid observe Thaf fdenf|f1ca+|on was“no+ a vital issue:

|T was a+ besT perlpheralfeJTﬁe wlfnessucaiied TojtdenTify Tthe appel-

._Ianf had observed hlm on a Track aT The same T|me as The slatn womar .
The case for %he prosecu#ren depended essen*iaily on: +he ev1dence of
= Merrls EI||0+T with respec? To The appellanf’s confesszon of fhe crime

T To her Buf at ali evenfs, we are saflsfted ThaT ?he CFITICISMS are:
enTlrer w:?houT a vesf:ge of merlf as The fol|OW|ng exfracfs from the
e

AT'- summsng-up :Ifusfrafe._ A+ page 296 The !earned ?r[a! Judge s?a?ed as

foliows



“So,_Mr. Foreman and members of the jury,
. you. have 16 look at whaf oppor+un|+y he
- had.. To.idenflfy this accused man. “This
~owas 7215 in. the morning, it was: broad
__oayl:gh“ and he’ passed him within a foot.
I+ is for you to say wheTher or not ha-
didn'i have sufficient opporfunity to see
him. Twice he said he passed him. Because,
“1f he did not have sufficient opporfunity to. . .
sge him then, of course, he wouldn't be zbie
Ao cidentify him after.t o

She cauticonzsd the jury thus:

“in all matters of identification you have -
to be very careful how the identification
‘came to be made and two, how 'did the witness
. impress you. Did he impress you as a witness
of truth or did he impress you that he was
.making it up, That he was lying about it? If
“he imprassed you as a witness of’ Yruthiand if
you think that he is noT Iying, then you can
“accept: h;s ev:dence .

Then she deaITijTh:The'sggggsfioh-man“by +he defence
that the witness had been assisfed_byafhe_jnyesfigaTIng officer in
identifying fhéﬁéppéiianT;:ih°fhis w§y'éf-pag¢*297:

“And then - so far as that is concerned,
“(i.e, +he issue of identification)

- Mr,- Foreman: and members :of the jury, you

ape-to make: up -your mind whether or not
he had ‘sufficient .opportunity To see him
and if he had a sufficient opportunity to
see him, whether or not you find that he
was assisted by the police in identifying
this man. But, you have heard what he has™

. said and it is entirely a matter for you To
decide. I+ is one of the issues on which”
.you will have to make up your minds.?

‘This was not a “fleeting glance" case: . it wes nof tThe sort
of situation contemptated in the definitive authority:on this. issue,

viz., Ofiver Whylie (1978} 25 ' W.1.R. 430.. In:- tThe present case, the

dase” for the prosecution did not depend wholly or substantially on
eye-witness evidence., As we have previous!y commented in This judg-
ment, i+ rested on a confession. On an issue which was of merginal

relevance, we do not tThink that the learned frial judge was obtiged To



say ohevﬁﬂfiéore Thah she did{h Thé&efQéé biainiy no failure on her
- parf, in the respec+s |den+[f|ed by Iearned counsel for the appéllant.
o !T was nex+ eon#ended fhaf The 1earned ?riai Judge &
'_fatled To glve +he tury any adequafe dlrecflons on The law: relaflng

to pracftce and procedure ;n holding an zdenf;ficafion parade and she
'rfurfher fa|1ea fo reIaTe The same +o The evudence before *he Cour?."~ 8
As" To %ﬁ;s, fhere was never any :ssue aT Trlal fhaT The Jdenfrflcafloniﬁ'

parade had been ln any way Talnfed by improprlefy ThIS was clearty

recognlzed by The iearned +r|al Judge when she said a? Dage '299:

' .“Se Mr. Foreman anc members.of The Jury;.b -
there is no . issueabout, +he conduc+ of
The parade . :
b is Plarn‘?haf no d:rec?uons.were calied for ln +he.c1rcams+ances.“;”i
One of The purposes of a summzngwup iS To ldenfxfy The 1ssues whtch hi;
"_arfse and To glve such dtrecf;ons as are necessary for a defermenafion;r
IT lS no parT of The Jucge s ro!e in a crlmsnai Trlal To glve academlc
:.excursuses;_ﬂA Jury as concernee w;Th “appi:ed law“ nOa'“pure iaw“ |
: Anofher SmelSSEOﬂ made on behaif of ?he appellanf relafedlﬂmf
hfo.fhe cauT;oned s?afemeﬂT of The appeilanT _ !T was argued Tha? The o
_Iearned #rlai Judge errod sn rul:ng ThaT 1T shou!d bu admtffed sn
ev;dence No cr:+1c1sw was aade as .o The Eearned +r|al Judqe s R
dlrecflons To +he Jury as To how They shoul aseess aTs wetghf '?Eéfh’
iearned Trla! Judge conSIdered The quesrlon of +he admsss:bl!nfy of |
The sTaTenenT affer condUCTing a VOIF dzre. Aliegaflons of Tor?ure on.
The_part_of-*he_po{nce offlcers;agalnsf the appelianf o' induce him fo
confess;ﬁere_made;bu+-rejecfed hy?fhe.learhee +riai_jﬁdge, Her
rulfng Thaf *he-efafemenf was.veiunfary.was cohsis*enfhwiTh the find-
tng ThaT "The accused is mak;ng up This sTory Any other ruling

would have been a wrongfut exerc:se of her dlSCF@TIOB. This ground

' has:no.merrTa :



‘ We ware finally. invited by Miss Nosworthy on behaff of the
rappellan? o say. Thu trial was unfair, |n ThaT the tearned Tria!
Judge wrongfully . admitfed -evidence, the. prejudicial effec+ of wh;ch i
outweighed its probafive yalue. In the course. of recoun?ing The

appellantis .confession, .The witness. Merr:s £hlioty saad The appellanf )
.‘ exp!ained.+hat_+he-mo+iva_for.the kiiling was ThaT_Agdrey"ﬁyli_bad"
sent him.to-prison. . The fact that he had. bsen s.en‘f._*o prison was
identified as obgechonable°
The motive’ for 2 crlmau}a alwaya adm1551ble in evidence

againsf an accused person The |mpugned s?aTemenT formed par+ of a
confess:on whzch adm;+?cd ?haf he had kelled someone and exptalned
+he mo*lva for ThaT kl!llng iT would be whol!y |Iiog|cal To ru!e' :‘H
ouf The reason for an adm:TTed ﬁill!ng buf aT The same +|me, To perm?f
the reaepf:an of The facf of The crlma lf should be po:nfed cu? as
well fhaf_aflfha_frla! no ob;ec#son To [TS admlss:b:ilfy was made by N
| | We #hlnk Tha? evory poan? ThaT ccuEd poss:biy be Taken on o
behatt of Thas oppeilanf was vallanfly made by M;ss NosworTﬁy and we"
COmmend Thu moderaT;on tn her presenTaTlon ln the end we were no#:'

persuaded fhaT There was any reason To tnferfere w4+h The verd:cT of

the Jury whlch we ?h:nk was emrnenf[y Jusf:fied on +he facTs. |



