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HENRY J.A.

The applicant was convicted in the St. Elizabeth

Circuit Court on both counts of an indictment charging him with

murder and wounding with intent to murder. The charges arose

out of an incident in which the spplicant is alleged to have
s

H

used a machete to inflict some 11 wound:c on his concubine

Pansy Miller and 2 on their infant daughter, killing Miss Miller.
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™~ Counsel for the appellant very properly conceded that

while it may have been possible to put forward complaints in
respect of certain portions of the summing up, the facts were
such that, as he put it, any Court of Appeal would have applied
the proviso and dismissed the appeal. The questions which have
engaged our attention in this matter however are the propriety
of joining a captial and a non-captial charge in one indictment
and the consequences which flow if the joinder was irregular.
Sections 31 and 44 of the Jury Act read as follows:
8. 31 "(1) On trials on indictment for murder
and treason, twelve jurors shall
farm the array, and subject to the
provisions of subsection (3) the

trial shall proceed hefore such
Jurors.
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(2) On trials on indictment before the
Circuit Court for any crimin
other than murder or tre
jurors shall form the ar

al case,
ason, seven
rays

(3) (a) Where in the

course of a criminal
trial any member

of the jury dies or
is discharged by the Court through
illness or other sufficient cause,

the jury shall nevertheless, so long

as the number of its members is not
reduced by more than one, be considered
as remaining for all the purposes of
that trial preperly constituted, ang
the trial shall .proceed and a verdict
may be given acéordingly.

(b) Where one juror ha
been discharged as provided for in this
subsection, the Vverdict of eleven -
Jurors in a trisl fop murder or

treason or of six jurors in a trial for
any other offente, shall be deemed to

be a unanimous verdict of the jury, and
the case of a trial — '

5 died or has

(1) for murder, a verdict of
not less than nine jurors
of manslaughted; or

for any offence other than .
murder or treason, a verdict
of not less than five jurows,
may in aceordance with the provisions of

section &b, be roceived and entered as a
verdict of the Jury," '

Section 4k
M

(1) "On trials op indictment for murder or
treason. the unanimous verdict of the
Jury shall be necessary for the

tonviction or acquittal of any person
for murder op treason,

(2) On & trial on indictment for murder,
affer the lapse of one hour from the
retirement of the jury a verdict of
a majority of not less than nine to
three of sonviction of manslaughter,
or of acquittal of manslaughter, may

be received by the Court as the
verdict of the Jury.

(3) On trials op indictment before the
Circuit Court for offences other than
murder or-treason, the verdict of
the jury nay be unanimous, or a
verdict o a majority of not less than
five to two may, after the lapse of
one hour from the retirement of the

Jury, be received by “he Court as the
verdict of the jury.

(4) whenever ihe verdict of the jury is
not unanimous the Judize may direct
the jury to retire for further
consideration.
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It is clear from these sections thut Aifferent modes of trial
of trial by jury for captial and ncn-capital offences are
provided, and that a non-czptisl 2:ionce cannot be tried by

a twelve man jury. Consequently wn inlictnent charging both
Eypes of offences and a trial on that indictment are irregular.

A similar situtation arose in Cottle v. The Queen (1976)

3 W.L.R., 209. There however the charges arose out of separate
incidents about an hour apart, The appellant had been

conﬁicted on count 1 of the indictment for murder arising out

of the first incident and on count 3 for shooting with intent
arising out of the second. In the subsequent appeal to the Court
of Appeal West Indies fLssocciated States Appeal Court_(Sainf
Vincent) that court guashed the conviction on count 3 only.

On appeal to the Privy Council the conviction on count 1 was

also quashed. Lord Diplock in delivering reasons for the

judgment of the Privy Council said:-

"They (the Court of appcal) held,
correctly in their Lerdshio's view,
that the trial of the aprellants
by a jury of twelve »n thie non-
capital counts was contrary to the
provisions of the Jury Ordinance.
They accordingly guashed the ‘
convictions of the appellants on
count 3. Thney 4id not, however,
treat the whole trial as a nullity
or interfere with the conviction
on count 1 for the capitol offence
of murder. No argument had been
addressed to them by counsel, as it
has to their Lordshipd Board, about
the effect that their ruling that
the trial upcn counts 2 and 3 was a
nullity should have upon the trial
for murder upon count 1. At the
conclusion of their judement, they
dealt briefly with thoe question
whether the appellants had been
prejudiced in their défences te the
charge of murder by the admission
of evidence relating to the charge
of wounding Mr. Gaymes in a trial
which ousht to have been restricted
to the charge of murdering Mr. Rawled

They pointed out tha’ the judse in
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his summing-up had wmsde it clear

to the jury that they were to
consider the evidance relating to
each count separately. In ‘he view
of the Court of %ppreal thils removed
any risk 'that t.e Jury when
considering once count may have been
unable to disregnrd the evidence
relating to the othsrs,” Evidence
tending to show tho: the appellants
had committed ancthor - Sfence of
violence with fircarms would be
highly prejudicisl to them as
suggesting to the Jjury that they

were the sort of men whoe were likely
to commit o murder. Unloss there
were grounds on whica this evidence
would have been admissitle on the
charge for murder of Mr. Rawle if

it had stocd alone, its = imission
would constitute a material
irregularity in the course of the trial
and the prejudice thereby inexcusably
created would, in their Lordships!
viewy; involve a serious visk that the
jury's verdict would be unsafe or
unsatisfactory."

Following on this decisinn counsel {or the applicant

submitted that evidence in relation to the injuries to the applicant's
child was similarly prejudicial =nd his conviction on both counts
of the indictment ocught to be quashed. We do not agree with this
submission. As we have indicated, the counts arcse out of a single
incident and even if the indictment and been properly confined to a
single coumt for murder, evidlence in r..:t on to the injuries to the
applicant's child would have been admisaible as part of the res
gestae. There was consequently no improvaer prejudice created
against the applicant by that evidence so as to "invoive a serious
risk that the jury's verdict would be unsafe or unsatisfactory"
in so far as the charge of murder was concerned.

There remains however the irregularity arising from the
joinder of the counts in the indictment. TIn ocur view the conseguence.

of this irregularity 1is that,as in Cottle v, The Queen (supra),

the conviction on count 2 of the indictment for wounding with

intent to murder cannot stand,
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Accordingly on March 20 the zpplication for leave to
appeal was treated as an appeal. The appeal in relation to the
first count was dismissed and the coaviction and sentence on that
count affirmed. The'appeal in relation to the second count was

allowed and the conviction and sentence on that count set aside,
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