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FORTE, Ja h.:

i

The zpplicant was tried and convicted of the
vfience of murder in the Gun Court Division of the Hanover
Circuil Ceurt on che 8th of June, 1966. On the i3th of
Decwaber, 1989 aftc. hemiing crgumenté vf counscl for the
applicant we refused leave to appeal, and promised then to
put our'éeasona in wrizing. This we now Go.

1. is necuzssary for consideration of the
sSULRM1ssions auwvanced, to make roferoence, 1n.a summary form,
Lty the factg us they were revealed at the trial.

On 27th April, 1906 a car was driven up Lo the
howe of the brother of the duccvased.  Iwo men came out of Lthe
car and went inlo the yard. COne of_these man was sgbschUntly
inentified as the applicant. The deceasced who was cacyying a
barrel approaciicud the men at the back of the hoeuse. He took

something from the barrel resembling ganja. He handed it tco
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the applicant who puil it inte a bag. Ey that lee another
ca:r had cowe up and soie other men dllghtLd from lL and
joined ithe others at-Lhe-bagg of -the yaru:fﬁyhegfthgwhgnding
over uf Lhe ganja bad taken place, somuone shouted "Police” -
then the applicant and all the other wmen each drew a gun.

The men then flleanghctST; on“ h*iting Lhe chcased Lhilling
hiwm. lhtj thLL Made thblx L%capL Laklng ;he ganja with them
in the wweo cars in which they had come. In the end, no one
couvld say from which yun the fatal bullet was firsed,

On the 5th of August, the applicant was identified
on an ldentification paradce by the witness Ruddock, and cthers.
in his defonce the appllcant mclntalngu Lhdh ac was nut on tive
scune and in fact did not know Woodsville wh;ch is the area in
which the incident occurred. Hoe challenged the identification
by the wi.nesses conténding thai théy had seen him before the
identification parade in the police staticen. However, he called
a Wilness a Mr. Hines who placed him at the sdené-at-éhé time
wi the hanuing over of the ganja on the day of the incident. 1in

fact this witness® Lgsglmony was consistent with the prosecution

o

withussws excupt that he elleged thot althouyh the applicant had
pulled & gun, s Jdid the other five men, they haé'gll talt off
to the cers, afier which itwo of them returned to the baglh of
the ygard and ordercd the deceased and othenrs to take up the reast
of the ganja. Whereupon, the deseased atlacked them with a
‘wacheté and was shot. He naintained that ab this time the
appplicant was stanaing at thoe gate.

At the end ot ihe case for the defence, the jury
vas lefi with twe @i iferent accounts as o the applicant's

 whereabouts at the zime ¢f the shooting,

.-
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in the face of Lhesge facts, pr. Rey Fairclough
filed six supplementary Srounds of appeal, all of which he
Yas granted Permicsion to argue,
ihe first five of thege Ycounds, complain against
the direction of the learneg terial juuge g the juiy an the
legal issueqof—whuther on the accaptag racts, the jury coulg
concluae tLhat On the Lassg of common desiyn Lhe 2pplicant wag
Uity of ppe murder of i, deceascd,
The learnag trial Judge, during t¢he course of his
Sumation, muge several.references to the question of Conuton
design, but dig yive, Lhougl in Nis own Words, the accaeptad
formula for this Coctrine, He =aiq.
"IL Lo o1 mors Persons engage
themselves ip a joint “nterprise
and during the commigsion of
that joint entorprige Something
H8ppens or Somithing jig Gene ang
that thaing which 1s done ig
within the SCeie of the joint
enterprisef th:n eacp berson who
tngages himselr or hergelf ip
that juint-enterprise, Pursuing
tlhat Comaon Purpoge, becomes
lizkle fop the act of each other,
Pur Simply, the act of one
becomesg the acy of the other,»
1t g however, in relation o the following wordsg,
Used late- in the Susmation, that mogy of Counsel's complaints

&L dlfeCtEG:

"Las ¢ 5 C ORI Purpose, or WY e
Lhey acting in&ependuntly Of cacpy

C‘t;l‘_"_‘.‘-
I’lﬂl.-'ﬂ'ﬂ.--"lﬁ.'Hd\‘ﬁﬂ.‘l.!..".(‘
low ir YCu say to Yourself, Vs,

“here 1ag 4 cuminon PuUrpos:, yes,
these wag thig COmmon desigy, you
nust agh Fourselves ¢he nexi:
dPesiion: 0id the common design
Colemplate the use of Violencez

Did i+ 18 there any evidence

Upoag wittch - yoy could fing that?

The 1most lethal Veapon you cay, £ing -
around ug a SUN.  So if gis Ben armeq
chenselves with guns and yo o g
Ilace, gop whay Farpose yoy voulgd



ey

"arm yourselves with a thing like

a lethal barrel weapon like a gunt

Why not wiih stickes and gloves and
batons? Why with guns? 7

o did the common purpose, if you -
find there was one, involve the use

of violencev What does Lhe psesence
of the guns suggesy, if you Find

that they had guns? Whai docs it
suggegoi?

ind.you don't arm yourselves wilh

gun to go and tell a man howdy, or tLc

- 90 and wish him happy birthday.
Certainly not., You arm vourselvesg
wilh guns to go to a man‘s place, you
dor‘i have no reason co go there ang -
then you pull out your gun on the man,
what dees it suggest? Does it
suggest that violsznce, each man who
was there armed with & gun contemplated
the possible use of violonce if it
became necessory. If in those
circumstances you say, yes. they con-
Lemplated the use of violence, if you
say. yes, this common design contempleted
the use of violence, and if you find
that violence is used of che degree ihat
was contemplated, and you bear in mind
vhat iy the degrec of violence used -
the men.armed thenselves with guns, and
it's a gun thai was used to kill

My . Duhanuy, you bear that in ming,
because it would be a different motier
if the men vent with, let's say, three
cr four sticks and unknown to them one
man had a2 gun and that man pulleg Qui
vhe gun und killed b, Duhaney, that
would e a different hettle of fish,
Hecause you would say that is not-the
type of violenc. that was concemplated
because Lhey ' never carried guns, they
carrien sticks.® :

Mi. Faivelough in hies uvsual lucid and deliberace
hulner, contended that these dizcctions wWere in error, as the jurors
were léd to Jclievé that the fact that each participan: was
armed with a deadly weapqn'und that one or ogther of such wegapons
was used iLhen the act of the}usér‘is the act of &ll, instcad,
he argued, carafui direction duqht to have been given as to
whai was the scepe of che illegal eﬂterprise and espucially

what degice of force, if any, was contemplated by the participants.
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b3 reflected in the decision already given, we
fcunu no merit in this contentiun whaich formed the fulcrum
of the applicant’s complaint. 1n our view, the directions
were nob only correct anu adeguates, but cather than
misluading the Jury, the learned trial judge was ar pains in
assisting thom in plain and simple language to undersiand a
doctrine which may otheswise be not easily understood.

He invited the jury to consider firstly whether
there was 1n fact a comion design, and then ko determing
whelher the use of violence was contemplated as & part of
that common design. His inviting the jury to consider whethex
the fact of each purson being armed with a firearm, and theo
face chut firvearms were in fact used, werc indicative of the
contenplation of the use of violence and violence by ‘the gun®
was correct in the circumstances cof the case, and wa can find
no fault in that regard.

One other yround was argued by ccunsel for the
spplicant i.e. ground % which rcads as fellows:

"Tthe learned trial judge having
previously rubbished (p 135)

the sect.on of the ¢vidence of
the witness Hinds which was not
supporvive of {he casc for iho
L.oown, a3 an after thought told
the jury (p. 145) that Lf they
cccepted the view of the
wvidence urgad by Counsel for the
Defonce, whon the learned trial
judge had earlier descieibed as
having 'latched’ on to My. Hinds,
then ite effect was nol an
underiiining but further proof of
the perpetration of the consion

vesign as contended for by Lhe
Croun.”
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In advancing this ground, counsel contendéd that
“thb jearned trial judge should have left to tihe jury thg
- cefence apparently arising from Hr. Hines' testimony: that is
ro say that 1f it wore Lo be accepted, the jury could conclude
-hat the men who returned to the back of the yard were then
acting cutside of che scope of the coumon design and were SO
doing when thu deccased Was shot.
1t will be convenient to record verbatim the

relevant parts of the transcript of Mr. Hines’ evidence. [t
reads:s

*y: But two of ihe others came back?

A:  Yes, sir.

@3 To where?

A: 7o the back of Mr. Duhaney ‘s yazd.

Q: 'fo the back of Mr. Duhaney's yard?

Ay Yes, sir.

¢: Aand what happened?

" a: After heé came back round he stick
yp - he draw the gun on us again
_;nd said ...

sz 'That's the two men who came yound
stick you up again?

Az Yew.
¢: &and said what?
n: Said, 'Cono not taking up the rest
of the yanija,’ and 1 never ansvert
[ wos just standing there, and 1 was
-~ there until tney moved, start o
walk backway.
Q: VYho started to walk backway?

A: Tre two gunmen.

what ig, they held the gun and
staried walking backway?

A: Yes, and they spin around.

Gg: Befere they starteu walking backway.
did they do anything?
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In any event, in our. opinion the passage referred
Lo in the gfoﬁnd; aslan afterthought, made it very
clear to thé jury, how they should treat the testimony of
Mr. Hines. 1t reads:

"S50, what Mr. Marcus urged upon -
you in his address is this, 'if
you f£ind that this man was there,
then he was' there only to take
ganja and that is what thay did,
and having taken the ganja and go
about ‘their business, standing up
out in the road now, these other
wen have brain wave which have
nothing to do with the man, noth-
ing at all to do with the man and
they just come back now, shoot
Mr. Dubhaney, this was never ever
a part of the plan.' 7If you find
that that is so, or if ¥you are in
doubt whether or not that is so,
then he would be entitled Lo be
acquitted because it must be —
for him to be liable; what was
dune musi: be part of the common
plan. - But, you know, something,
when they go outside with the
ganja, if you helieve what Mr. Hinds
saild, they don't say. You know,
'well, boy we get what wi want, mek
Wi gwaun,’ Mr. Hinds seh they were

- out there waiting and what Mr. Hinds
say, Lhey come back and ask for
ganja, ‘Bring out the rest of the
ganja,’ and if you accept what

Hr., Marcus urged upon you, that all
that was happening was this gunja
thing, when they go back and ask
for ganja, it was still a section of
the plan.®

- The jury were therefore told that if they concluded
that the shooting was nct o par£ of the plan or they were in
doubi in that regard; then the applicant should be acquitted.

For these reasons, we found that there was no merit
in the complaints mude in the Grounds of Appeal nor in the
‘submissions made in their support, and consequéntly refused

leave Lo appeal.

e '
/,vjf’aﬁ IONT NG

[
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His Lordchip: o, you cam't
.do .that, It's
examination-in-
chief.

Mr. HMarcus: Thank you m' lord.

"

2

Yes?
By So after they spin around
' " Ansel Duhaney grabbeu a machete
- that was on the ground.
L Q2 ﬁescfﬁbe it how it look.
A:  The machete thot they used to  .....
Qs The broad one?
A Yes. And he run after them and
chopped one of them on the shoulder

there.

0 From lhehind.
b

a0

Yeos.

After them chop him what bappened?

- @

[T

hfter he chop him he spun around.

He who?

- &

H The same gunman who get the chop.

O Yes.

Z: He spun around and shot him in his
mouth; when the next friend hear the

shot ' go off, he spin around coc.

That's the olther gunman?

-
”»”

=

Az Yes, and he shoot him as well.
(e Shoot Mr. Dubaney?

iis Yes.

Qa2 As well?
Az Yes.,
._ in_thé process of his submissions, Mr. Fairclough
gquite properly in our view conceded that this evidence, was
open to the: inlerpretation that this incident, if it did occur,

‘was'a continuation of the common design.



