JAMATICA,

' )
26th September, 1963

IN THE COURT OF APPEAL, JAMAICA

CRIMINAL APPEAL NO. 85;63

Before: The Hom, Mr. Justice Cundall (President)
The Hon, Mr. Justice Lewis
The Hon. Mr. Justice Dufius,

REGINA V.  GLADSTONE IRWIN,

Mr, L.E, Gayle for the Appellant
Mr. L. Barnett for the Crown

MR. JUSTICE DUFFUS:

The applicant seeks leave to appeel against his
cenviction for the murder of Anita Hayden., The Crown's case was
that Anita Hayden, an old woman of 78 years, was brutally chopped
to death by the auyplicant on the 21st of January this year, There
were no eye-witnesses to the crime and the Crown's case was founded
on circuisstantial evidence and eVidencg of oral statements made by
the accused from which a2 confession of guilt could be inferred, The
applicant did not pive evidence nor did he nrade any statement from the
dock, and no witnesses were called on his hehalf before the jury.

The facts as told by the witnesses for the crown were
thet the applicant and the deceased lived in seperate homes three
chains apart in thedistrict of Aboukir in the mountains of St. Anr,
The houses were separcted by what was picturesquely described by a
witness as "hill and gully", There were seperate tracks lezding fron
each honme which merged into a cournion track leading to a
public recad. The applicant and the dececsed were not on good terms;
they hed frequent quarrels, the last of which any evidence was given
was on the 17th of January, and it was with regard to water which the
applicant had tecken from the deceased's drunm,

During the norning of the 21st. January, Glorie Peterkin,
who lived in the seome home with the applicant, saw him leave the yard,
taking his cutlass with him. Sometime later that morning the horribly

matilated body of Anite Heyden was found on the track leading from

)

the applicant's yard. Zepheniah Thomas, brother of the deceased woman,

lived in the same home with her, and on the morning of the 21st he saw

her leave the hcuse and go down the track., About five minutes later he
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heard sounds of chopping coning from the direction in which his
sister had gone, but as these sounds came fron & portion of the treck
which was behind a rock and bushes he did not sec who was doing the
chopping nor what was being chopped., As is usual in remote country
districts, these two witnesses were unable to give any accurate -~° .

evidence os to time, but it seems clear that the applicont and the

deceessed left their respective howmes within a short time of each other

toward the comuon track leading to the main road, Some twe hours

leter Zepheniah saw his sister's body lying by the junction of the two

tracks, A report was made to the police end & search was nmsde for the

appliéént who hed venished from the district., The applicant was found
next morning et Bunker's Hill approximately eleven wiles from Aboukir,
He was taken by the police/§1gﬁﬁnpgﬁé%%ve Valley.

Gn tke way to the station Sergeant Witter asked him where
was his machete and the applicent seid thet it wes et Aboukir, The
Sergeant then asked bhim "What part of Aboukir?" and the applicent
replied that "it wes going froh the main road up to his house by the
treck, and thet Le threw it to the right of his hkouse," Up to this
stage the opplicant had not been formelly errested or charged and no
coeution had been cdministered to him, The Sergeant proceeded to
Abcukir and found the machete at the place described by thg epplicant,
The blade had bloodsteins on both sides, He tozk it to the Cave
Valley police station where Detective Corporal Robinson showed it
to the applicant and saked him if it was his machete, To this
enquiry the apglicant said, "Yes, sir, I get myself in trouble,
meke me tell you."

At the trial Corporel Robinson and Detective Consteble Gayle
deponed that prior to Corporel Robinson enquiring as to whether the
cutlass was the applicent's that Robinson had cautioned him,

Sergeant Witter stated that no caution wss given, 41l threc police
witnesses however agreed that the applicant was cautioned before
Corporal Hobinson procecded to nake & written ststement from him,
After the written stetenent had been signed the applicent weas

formally errested and charged for nurder,

I8¢

N



C

O

T

Subsequent analysis of the blocdstains on the apyplicant's
cutlass showed thot it was hunman blood of the sone grouping as the
deceased wornen's blood - group AB - which wes the rarest type among
the four main groups in Jamcica, being only 3.2 per cent in -
frequency,

Apart from the applicant's admission that the cutlass was
hisg, it was identified by two witnesses who hLad borrowed it from
hin and used it on many occasions,

Learned counsel for the applicant objected to the adnission
in evidence of the orel and written stotements. The Judge then
proceecded to hear evidence and subnissions from counsel in the
a?sence of.thq %ury, efter which he ruled that the orfl statements
should be adnitted” as he was satisfied that these statements
were veoluntary and hed not been made by reeson of any threat or
induceuent to the applicant, He, however, declined to aduit the
written statement as, although he woas satisfied thet it was also
made without any threat or inducement, he took the view, derived
from the context of the document itself, that gquesticns had been
asked during the course of the taking of the stctenment in order
to illicit the sort of informction it conteined,

On the hearing of this application a nunber of grounds
were put forwerd, but with one exception these were devoid of any
real merit. The only question which grve us serious concern was
'had the learned judge exercised his discretion correctly or at all
when he decided to admit in evidence the oral stotements wmade by
the applicant in answer to questions put to him when he was obvious-
ly detained in custody by the polite?' These oral admissions must
undoubtedly have been given great weight by the jury. Quite
clearly, when Sergeant Witter asked the questiona which elicited
the information leading to the finding of the murder weapon the
applicant was not ceutioned, and this was in breach of Rule 3 of
the Judge's Xulep, which is as follows:

Rule 3: Persons in custody should not be questioned

withont the usur)] esuticn being first ad-

ninistered."
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As has been pointed out time and a _ecin the Judge's Rules are not
rules of law, but only rules for the guidance of the police; there~
fore the fact that a prisoner's statement is nade by him in reply
to a question put to him by a police constoble after he had been
taken in custody without thie usual coution being first ddministered,
does not of itself render the statement inadmissible in evidence.
The practice has, however, been strongly condemned, It is always
within the discretion of the judge to exclude & stetenment obtained
in such circumstances and an appellate court when reviewing the
metter should be satisfied not only that the judge has in fact con-
sidered the question and applied his discretion but that he has
done so on correct premises, not on some mistaken view of the facts
or the law,
The law on this subject is set out gquite succinctly by

Byrne, J. in R. v. Bass (1953), 1 A,E.R., 1064, commencing at page
1065, and here I quote =~

"There can be no doubt, having regard to thet evidence

that the appellant was in custody, that he was

questioned without being cautioned, and thus, that

there was a byreach of Rule 3 of the Judge's Rules.

If the Deputy Choirman had held, as we think he should . &

have done, that the statement was taken in
contravention of the Judge's ules, it would have been
open to him in his discretion to have refused to

admit it, On this matter he did not exercise any
discretion because, erroneously as we think, Le
considered the rules had not becn contravened, That
however, is not an end of the matter, for this court
has seid or many occasions that the Judge's Rules

have not the force of law, but are administrative
directions for the guicence of the police authorities,
That neans that, if the rules are not complied with,
the pragiding judge may reject evidence obteined in

contravention of theu., If, however, as R.v. Voisin
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shows, a stotement is obtained in contravention of the
Judge's Rules it ney, nevertlieless be admitted in evidence
provided it was nade voluntarily. The principle to be
applied was laid down in R, v. Thompson, as approved in
Ibrahin v, R, In the latter case Lord Supmer said,
(::> 'It has lon: becn established as a positive rule of

English eriminal law that no statenent by an accused is
adrnissible in evidence agrinst him unless it is shown by
the prosecution to have been a voluntary statement, thet
it has not been obtained from him either by fear df pre-
judice or hope of advantage exercised cr held out by o
person in authority. The principle is as old as Lord Hale.!

(::\ "It is to be observed, " continued Byrne, J.,

| "as this court pointed cut in R. v. Murray, thaot while

it igs for the presiding Judge to rule whether & steatement
is admiscible, it is for the jury to determine the weight
to be given to it if he admits it, and thus, when & state-
rient has becn odmitted by the Judge, he should direct the
jury to apply to their consideration of it thke principle
as staoted by Lord Sumner, and he should further tell then

C\) if they are not satisfied that it wes made voluntarily
they should give it no weight szt all anc digregard it."

Our difficulty here zarises fronm that part of the Judge's ruling
which reads -

"And I am satisfied thot there was no impropriety in the
questions put by the police to the accused, and I rule that
the answers he gave to those questicns are admissible in

(:;E | And 1 plece particuler emphesis on the last two words - "in law" -
used by the lesrned trinl Judge. It is a pity thet the learned
Judge was so sparing of words when"&elivering Lis ruling on o matter
which cccupied nearly three dcys in the toking of evidence and the
hearing of ar_unents, and which toock up 87 zpoges of the transcript.

The Judge found that there was mo evidence wihotever tc subgtenticte

.
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the suggestion® put forwerd by learned counsel for the defence that
he police had used threats and offered inducement, The Judge has

not however scid in so many words that there,bhud been a breach of the
the Judge's rules, but notwithstanding, he in the exercise of

his discretion, had decided that the evidence should be admitted,

After & preest decl of anxious thought on our part we have
arrived at the conclusion thet he rmust have exercised his discretion
on the proper grounds, heving regard -

(i) to the lengthy arguments before him on the very .
points involved;

(ii) to his statenent that, "I bhave gonme into the authorities,
perticularly the case of Ibrehin v, . (1914) Appeal Cases"
(a leading case to which ke had been referred by ccunsel
for the Crown who was cquoting. from the Judgment of lLawrence
J. in %, v, Voison, 13 Cr, App, i&., 89, on the matter of
the exercise of the judge's discretion,);

(iii) in the course of his supming-up, which tock place not long
after his ruling, he said, "And now we pess to the question
asked by Sgt. Vitter of the rccused, You will remember that

Z. yoﬁ that 1 toldlthe District Censteble at Bunker's Hill tc bring

the accusec to him and Le wes placed in the peolice vehicle,
If a person is under restraint, if & person is not frec to
go €s he pleases, then sc far as the law is concerned he
ig in custoedy."

And(iv) the fact thct he had excluded the written statement on
the grounds which I have rentioned esrlier, which whowéd
quite clearly that he excluded it because of the exercise
of his discretion,

As I say, we cre satisfied that he did in fact exercise his
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diseretion when he decided thet the orcl statements should be adnitted,
but even if he had not done so there can be no doubt thet he left to
the jury guite unequivocally the issue as to whether or not these [
oral steteménts were in fact mede volunterily, and as there was not
a shred of evidence of eny inducertent or promise or threat held out
to the prisonef{zthe jury could nct possibly have arrived at any other
conclusion but that the stetements were voluntary, Furthermore, the
Judpge clearly told the jury thaet the weight to be attached to the
statements wes a natter for them and he also told them -~ and again
I quote from his suumning-up - %that he had no doubt that they weould
attech greater weight to a statenent made eafter caution then they
would to g statement made by a ﬁerson who hed not been czutioned and
thereby put on his guard."

I turn ngw to the other orsl stotement of the applicant,

admitting ownersaldip of the nacete. When the bloodstcined nochete was

{»} i
/ RS




-7 -

shown to the prisoner and he wes aske! by Corporal Robinson if it wes
hig, there wes contradictory evidence frowm the police Witnesses as to
whether or not he was in fect cautioned, but this issue wes agsin
12t to the jury. It has been submitted to us thet this cuestion
skould not heve been asked by Corporecl Robinson as it wes in the
nature of cross-—excnination designed to trop, but we do not agree,

Je comsider that it was ¢ jerfectly fair anc proper question in view of
the irforzstion given by the prisoner earlier thet deyhhich hed led

to the finding of the rachete, If, in fect, the machete produced

at the stction was not the yrisoner's he wos given the oyuortunity of
soying so, It wes entirely a mettor for him whether he owned it er
disowned it. No injustice wes dene by ceking this question, Therc wes
no invitstion to the prisener to uecke a further stetewent thot ke had
"got himself in trouble™, This wes clearly volunteered by the prisoner
and cennot be soié to be & necessary answer whether the cutlass was
hia,

Now, before perting frowu the suLping-up, we observed & some-
what unfortunate rewmark by the lesrncd Judpze in an otherwise excellent
supming=-up, which dié not eeccuretely set forth the law, and that occurs
in the fellowing possage which appeers on pege 130; ;

"No sugpestion has been ncde that there wazs any threct

te the accused nor eny inducement held out to him nor

any promise rnsde to him, and you pust be sctisfied that

anything which he did say wes not coloured by any of

thege considerations - threats inducements or pronises =

becouse if they were then it is entirely a watier for

you, but thet evidence could heove but little weight,"
Whet he should have scid was thnt if tliey found there hed becn thresats
cr incucements whiek had cp?fsted upon thie mind of the priscner, that
Le statement could not then be repcrded es voluntery and should be
rejected in its entirety &s it carried no weight whatever, Qnd I refer
to R.v. Thompson (1833), & Cs»B.D., 12. The Judge, however, does go on
to deal with the ratter ofweight in terus which are ciear and specifi-

cclly appliceble here. No feult whatever cen be found with his further
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directions and it is possible that the unfortuncte stotement was
used incdvertently, No injustice could have resulted, for, as I have
sni¢ before, there was no évidence whatever from: which induceuents
or threats could have been inferred.
It is for these ressons that we have decided to refuse

leave to the applicant in this matter. The application is refused,

/Sgd./ H.G.H. Duffus,
Judge of Appeal.




