IN THE COURT OF APPEAL "

SUDRENE uOURT CR!MINAL APPEAL ﬂ 94/85

nf?ff*Mr. De{roy Chuck for appl:canf

-'f,]iCOQ_ The Ponu_Mr. Jusfice Carey,.d Av
i The Hon, Mry Justice White, J.A. S e
The Hon. Mr Jus?lce Downer J A.:(Ag o e

 Medke v s ewsin

'%'. “when ve 1n+:mafed Thaf we wouic pu+ our reasons :n erflﬂga ;

.:t er Canufe Brown for Crowngf.;*ﬁ”'

i 18‘H‘} May&‘i 9'f'h June,1 987 G

On +he 35+h Oc;obcr, 1985 af fhe Manchesfer CIFCUIT CourT ffffiﬁ'fi' |

= fbeforc Theobalds J S and a JUFYs fno appiicanT was COHViuTGd of fhg. ;:Lgi_1"f.f'“-f
.'.*ﬁmurdur of. Ferdinand Thompson and senfenced To deafh He appllud for?nyZH

"fi[eave fo appeai hls convxcflon and qh:s we refused on The 18Th ;nsfanf

The crlme for whech The gpptlcanf was convched was: alleged +oﬂff ﬂif5ff5~'?

r7have occurred someT:me beTween 27Th November, 1984 when +he vchlm was 7jf 3ff;T_.:J
'}{lasf seen allve and 16+h December 1984 when hls body was re+rseved from_; ff
:f a ”Sinknhole?'i" dlsfrICT named Moun?a:n in fhe parlsh of Manches+er-fif ;fﬁ'

"'*w:*f Tha+ dls+r|c? |s "o more Than haif mile from The vscT:m s home A!Thoughffo i€fﬂ  if

'”f{jfhe bodv was tn a s?aTe of decomp051+aon when The posfwmorfem examlnaflonfj' 
gfjwas carr;od ou+ fea?ures of The siaan maﬂ were sfiii recogn:zab!e,-a-The5  ff Tfif 'L

.: 7gmeutca¥ ev;dence showed muiflpie |nJur|es cons:sfenf w;Th 1nflfcflon by af*  Lfi :f”7 .




fhereaf'{‘er En fhe hOme, SR iy U

:-fsh rp CUTflng 1mpiemon+ such ao & hachefe.  The vncflm recelved chops :
to The rtgh? Thigh *o fhe lower parT of The lefT forearm near The wr:sT
' almOST complefeiy sevaring +he hand To The IefT s;de of The neck below
. The ch:n and also +o The righ? side of The nock from The mldltnb of ?he i?ai:;
‘;-neck to Th@ ievel of The ear, '1lhoof severlng Tho head and *he cerv;cal Lofi."}o:

.verTebrae _ R : _ L ARSTRGRT NI S

Mr. Thompson was losf seon allve on 27+h November 1984 befween3fir':""”

5 30 - 6 OO p m.; waiking wnTh Tho appl:can?, up a hlli 1 The former had

._'hié cuTEass w:Th him f I+ appeared from +he eVIdenco ThaT bofh men gof

a[ong'weli Bu? Thaf dld noT prevenf The appltcanf from sfoalzng a cow

obelong;ng +o The sl ain man On Tho day foilow:ng +hts dtsappeorancey:;:on;_
“the appttcanf !ed The cow To Tho homm Sf one Lou;se Thomas, UITh whose
'odaughfer he-was fr:endiy Miss Thomag obserVed Thaf hes clo+hes was"i°

'“d;rfy , ‘and to her he conveyeH +ho ;nformafnon +ha+ his aunf had glven-ﬁﬁ

him- +he cow Wthh he planned T sel! The con. was in facT so]d +o one ffﬂ:i‘

Leonard Rober?s; =1 bufchor on ThaT very day

On Thc 27+h Novamber 398ﬁ a+ abou? 4 30 - S 30 p m,
accordang Yo Wotfte S+u|fz ano+her of The Crown s severa! w1+nesses

the aoplicanf spoke to him abou+ The slc:n man. The'appllcanf relafed"”vﬁ B

+that he had meT one Herbne Klrlew who had ieTTer marked “on HIS Magesfy

Servics® (s:c) whech Klrimw sald he had gof from a bank w1+h tns+ruc+10ns:fi

,+o dci1ver to Mr. Thompson, fh ? The appE&canT had Told Wr, Thompson abouffo”"
'Thls Herbn; Kirlew who was enqu rtng af*er h!m Thompson askeo htm where’y

 Herbie lived, and where had he Ieff him for +hey were good frlends The f;f
.owifness also-sald ?haT he hadfirved tn The'dwsfr:cfrof=AI§tson for abou+ _f'...

f;,24 vears' and he had never heard of a Herble Klrlew,_ This w:fness had

"grown“ The applncan? who I;ved 1n hls home and Thls ﬁay ﬁxp{aln why Thc

applscanf conflded in h:m,_ Af;ain;evenfs, Mr,ZSfu!*z-neyer;saw-hsm: ”“‘”ﬁ*3'3-




.. The applicant was interviewed by the Police on 12th. December,
1984¢Fh9? hg_mage:qu_stafements, _Firsf when_fqld_fhaf Ferdinand_Thompgon,n
of A{j}ggn had_bgen mjssipg fgr_sqme ijedand he_was §yspe§+ed, h§ T
replied +haf_he_knew_nofhjng apouT_IT,__preyer{_hé went on fo say that
he hadf§eennMr,,Thqmpson_QnJZS?h Ndember_gfuﬁiTthefs on fhe_wayﬁfo
Frankficld, but Mr. Thomason had nct Spoken'%o him., It is not clear:ig L
us whether aﬁy caution wag é5ﬁIﬁfst§red_afjfhis_fims} or later afsfhe |
po!ice,siéfjon yh@n fhe_appi?ganﬁﬂwasjaskeﬁ_by the same_poiice pfficer
when i?_@asﬁthaf_he héd i@sf seenHMr.,Thompson,_:On.fhis occasjpn,_fhg_
appliqéh+ s§id that pn:fhezTuesday ﬁj,eﬂ,_g?fh November) he had seen_himrn_J
when Herbje,Kjr]gw enquired er_him, He said he saw_Kir}ew wifh envelope; _
marked_ﬁ@h Her_Méjesfyf§_§grvice?; some of which were to be signed by ___:_!
M, Thompgpn;__ﬂe_bag left Kirlew aad gone jn search of Mr,,Thqmpson_bgfn_,
when_h@_;efurnéqmwifh;Mr._Thpmpsqn:hg didznof_see_Kir}ew._ Both men had
gone in_fhe_djrgpfiqnlof Mr._Thpwpson?s farm.  However, when they were in
the vicinity of the farm, he had.ﬁhidden”_from_Mr.{Thompson andnrgfurngd _'
to Allison. % i$'rjgh+ Yo poinf 9u+_Th§+ no ijecfjgn was Taken_fo
these digq}g;urgs nor wgfe_fhey_chal}enged_In_cnoss~examinafj0n by counsel
for the épﬁ[jcanf?;_:_:

_._ngn éﬂsép@p;rpojica“officer injerrogafed The_appliqanf_pnd?r ,_-
caufion, he enquired when was the last time the applicant had seen
Mr. Thompson. The response was that he had seen himﬂjngﬁjyispn‘afTer it
was séid_%héThMr{_Thgmpsgn-was;mis;iﬁg,_puT he had not mentioned that i+
was rumoured that Mr. Thompson was missing. |

_ Th@ applicant made an unsworn statement in which he confirmed
thet he met a ‘man who had given his name as Herbie Kirlew. This person
requ?sie@_fﬁé§whgreappg?§_Qf "Ferdie”. . He asked for a more precise
description as there was mors than one "Ferdje' in The area. When he
lezrnt Tﬁaf Ferdie Thompson was intended, he advised that. he had nofsséén |

him all day. They“ha&'éach gone their respective way. in the evening, at



j"would be go;ng fo C?arendon +he nexf day, ?he Wednesday (| e., 28Th

'2ogtr!fr:end?s homo, The Dohce arrEVed and Took h:m off +o The Frankfie!d

.when was +he lasf T:me he had seen Thompson he ropiled ow +he Tuesday‘lh

'_sabou? 4 OO +o 4: 30 p. m., when he SQW Thompson, he ?old hxm of The

3-'earl|er enquury for h'm bV K:r!ew Thompson asked To desor;be fhe man,"Jq;”

He subsequenfly Told an _cquarn+once who enqutrod Thaf he Tf

'o_Novombor) On fho 17+h Decembor 1985 while he was an Ciarendon af hlS S

opoilce STaT:on There he was ques?;oned abou+ a cow and Ferd;e,_:g%s:? S

said he knew nofhlng abou* Ferdie or ?he cow. !n answer To Thﬁ quesf;on ifo”

B evenznq and on Wednesday a+ Rz?chse s

”fu Subsequenf!v, when he Aas sn The cusfody of The Mandevrlle

“Potlcep.he was aga:n oSde cbouf Thﬁ Cow He sa;d he b0u9h+ The Cowjoss;f;,
'ofrow a Truck—man aT +he Chrlsfaan 'Animal Markef on ?he seoond Safurdsy |

in chobor, When Defecf:ve Enspec.or Brown was’o;vqng ev:dﬁnoe regard:ng L ﬂ::":
:_h;s lnTerVIow w1+h +he applacan+ hu had sa;d ThaT he was Told by *he P
.qappllcanT fhaf he hao boughf Th cou from Q Truok—man aT The Chrisfsana
_sAn:mai Marker on’ The 14+h Novembﬂr, Thc offlcer wenf oo To expialn fhaf “:": B

: in aII hls 12 years, the caTTIo marke* was aiways heid on a SaTurday

Beforo us, Mr.- Chucx arguod ?ha+ The evadence of fhe Iarceny

of The cow by The appitcanT wus tnsuffICtenT To ilnk The appllcanf To fhe
'_-crlﬂe charoed The eVIEence 1moun’rcd Tu no- more fhan susp{cnon,- The _45_.7.
g grounds of appegi under Wh{Ch Tho argumon? was subsumed, are more exfens:ve

}?han +he ac%ual argumenf _ lhe grounds numberoo 1 and 4 wore sfafed Thus ~;*

1 Tha? the verdsoT is unreasonable and cannoT bo .5;;ﬁ§'iffjfﬁ,ﬁ“sT?
_-:SupporTed by The evsdence : : T LR RS P

;TIT is suggesfeo ?haf +he ev1dence fend To supoor+ .
the conclusion that The applicant stole’ +the deceased” S
s’fcow, but there is insufficient evidence marshalled by SR
. the’ Crown from which 2 reasonzble ‘inference can be L
“drawn that the appl:canf i$ responsibte for the deafh R

w0 of the deceased. The evidence presented to suppor+
E The crime of murder |s based soieiy on susp:c:on° i

_s‘s:-é;f Th=f the c:rcumsTan+ia! evidencs rel:ed on by fhe R
- Crown was week and negligibleend.does not point -
. 'r'ea'sonably Or concl UISI\%"G‘ Iy -'_}'O _"f'he ._SCCUSQdFS gui p




The eVIdence aga:nsT The appltcanf conTrary to learned
counee!'s subm;ssrons dld no+ consvs+ solely of The ev&dence of The
1arceny of The cow by The aoplacanT The S|gn|f|cance of the eV|dence
of the larceny of +he cow by The applucan? was to supply The mo+|ve for
the crlme Bu+ +here was also evadence of opporfun|1y The lasf Time |
The-V|cTJo‘was.seen allve, he was in +he company of The applacanT Then..
the d|ffer|ng sforses he ?oid afTer ?he dlsappearance of Wr Thompson.
also formed parf of The Circumsfan+|al evudenCe whtch we Th;nk The
Jury were enTaTted To conssder The s+ory he told his fosfer fafher
Mr. STUITZ abou+ hlS meeflng wnTh Herble Karlew daffered from that Told
the police.” In the STuITz accounT The applscanf had Thompson saylnq o
That Herblo Klrtew was his oood frlend ]n The ver5|on to the po¥1c3

_offlcer and Derry Thomas who went with the po!;ce in search of the
appl|canf he made no menf on abouT Thompson saylng +ha+ Klrlew was his
good oriend bu? sasd ThaT ar+er Tre slain man and hemseif haﬁ gone :n'
search of K:rlew Thoy had re+urned Togefher towards The farm and he '
had ‘hxd from Thomps h Nelfher Stultz, who had lived in the dISTrICT e
tor 24 years, nor The v:cTnm s brofher had ever heard of Herbie Kirlewc
Then There was h|s deparsure from ?he STutfz?‘ househo!d whlch coindided
with The dlsappearance of Thompson from The d|s+r1c+

| The forens;c evndence showed fhaf death could have occurred |
aporOX|ma+e1¢ a monfh of The posf—morTem exam1naflon " The applTCanf‘s
sfafemenT Thaf he had seen +he siacn man on the 28th November was at odds -
wifn.rhe“ﬁeoicai evidenoe; which +ended 1o show that Mr. Thompson had
already been murdered when the applacan? asserfed ThaT he had seen him
altve AT was cnrious If The aprtxcanT was +o be beileved Thaf if it were
+he facf Thaf he had seen Thompson a%lve and a person w:?h whom he was
on frlendly ferms,” ?haf he wou!d noT have spoxen wsfh Efm abouf his
rumeured dusappearance° One oTher asoecT may be men*noned : When the

applicant and the v;chm were Eas+ seen +oge?her, fhe V|cf|m was carrying



'3-'.d.dessr1bed as ev:dence e:fher;J ak_orndegiigib}e,fThe sever=[ s%rands

ﬂ'7jamounTed To aé_owerful case aga:nsT Thc appllcanfj_

"sf:conciude fhaf +hss ground faits.ﬂgd:dff;s}""'"

-.f;xsn These words

1n our v:ew %hﬁs chronicle of events cann”? fajrly be

Tnaflbelng so we

"d5:d The ofher ground un wh:ch caunset soughf To rely wésf¢¢u¢h9d7&fj7f*i“,;.=*

“-;:x;'3 The Iearnsd Tr:al JUdge 5 remarks were preJudicaal and

fﬂf;ln parflcu!ar

The accused than had

"5=:ﬂffffjgfﬁThe deceosed had a cuflassg

S =1t 18 foryou o say = whether or: noT “the

. ,_f'accused man would have been abie to gain: The
~Eo uppefhand ) get The cutiass from the: deceased and
o f“:use it To cnrry ou+ +he acT ,;.,..;? {p,.TOT) :

.':’fdiTﬁere was absolufely no eVidence To suggesf Thaf +he
'accu5ﬂd sfruggied w:Th The deceased or af+acked him,ﬁ,t

Mr. Chuck was crl.%cal o+ ?hese le@CTIOﬂS of ?he Iearned

'-dd_Judge on The basss Tha? he was unfair |n his freafmenf of fhc cv:dence .

.'fhad no |mplemenf and ?haf Thc VlCTlﬂ was ?8 years old The xngurtes

the-

"isrpromp+od was Tha? / |n3ur}os were caused by +has very cufiass.. Thaf

1tearnsd Judge s commenf based a5 |+ was, on solad facfs was emlnenfly

'-Ufﬁis'cu¥1ass The vac+|m was aged 78 yearsv The appltcan+ a young mangff.fj'”’

'”fifj The thurles Tc The v:cT:m were lnfinc+ed by a cuftass, ,;dfdd--;:fd'f”*i:”i

's;whlch comprlsed +he curcums*an?nalfGVIdence and whfch we havu:tdenflfued fffﬁfﬂ;ﬂ' d

" tended to buffress wuak cese presen?ed by +ha Crown._;ﬁj'f”s;_d:”ji'f

"5d”0Thlng, but at age 78 you might wish to cons:der G

'::;ldenflfled IT was fhe facT Thaf when fhe s!aln man was !csf seen a!:ve f j;“f;fﬁﬂn3

'Iffln fhe conpany of +he appttcanT hw had h:s cu+!ass Thaf The applncan+ ;i;_:_[lv'””“

.--ﬂwerc caused by such an: ;wpl men+ as +haf sa;d To be carried by +he sla:n_?f-;;-'7” -

:ﬁ“'man aT fhe maferlal ?lme._ An obvnous :nference WhiCh ?hese prnmary facfsTf“-'-

s5ﬂ d'anference was obVIousEy preJud:CIaI %o The appi:canT*s casd, buf The ;:ddfd fds_d;dffd

"-\-lnferenceﬁ neverThe!ess was, we Th:nk reasonable and |nescapabte,:”1hsr S

':falr. We have already expressed our v:ew fhaf +h|s was noT a weak case -f_?f?'yaf”' '

G agasns+ fhe appllcanT.- We need on!y po:n+ ou+ fhaf The summlng up faken d;;;'*~'




'.as 2 vho!e was en?:reiy falr and balanced and it defecT There was, R
: 1+ was of dfrecf:ons somewha+ rbpc?lf;ous in parTs. Bu? thet blemlsh

”j we Thrnk; was The resuit 6f an undaavour +o bn helpful To +he Jury, $d- '

: '_I'dld not dnfracf from the overa!l effec+ of a summlng-up wh:ch was weli

7”sTruc+ured

- Weﬂﬁéﬁé{éaFégﬁTfy.Edﬁéiﬁéfédf%héhevfaéﬁéé}Sdadcéﬁ'énd'Thef

': sUmth§;Up-as-a-whoTe and we haVé come to fhe'firm'csncTugféﬁfTEé%;+Qé'
::nfercnces from The prrmary fac+s poan?ed Jn oneg: dtrecf;on only and: Tha+.

::belng gusif, and Those Enferencbs ‘were |nconsas+en+ w;fh eny other con-

lclu51on See_R. v, Yvonne Johns 8 Fredermck Mc!nfosh (unreported) CA

7'102 & 103/83 da%ed th June, 1984
We have nof been persuaded +hﬂf any ground exists which woufd
"TJusTffy our |nferference. For These reasons we refused The appilcaflon

- for IcaveJTo~appeal;'.




