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July & - 6 27, 1979

HENRY J. M.

The applicants were tried in ths Wesfmoreland High Court Division
of the Gun Court on an indictment containing &8 counts. The first three
counts charged all three applicants with 1llegal possession of firearm,
robbery with aggravation of Twidlyn “llen and robbery with aggravation of
Jinston Brooks. These counts arose out of an incident in which it was
alleged that Mr. Allen and Mr., Brooks were set upon by three men, two of
them armed with guns, and robbed. This incident is alleged to h»ve taken
at about 9:20 pe.m. on January 24, 1977 as Mr. Brooks and Mr. Allen
arrived at Mr. Brooks' home at Chantilly. Counts 4, 5 and 6 charged all
three applicants with robbery with aggravation of isaac Matalee, robbery

with aggravation of Lloyd Hincs and illegal posscssion of a firearm. These
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counts arose out of an incident at about 10:00 p.m. on the same date
when it is alleged that four men, one armed with a gun and one with a
knife entered the shop of one Mr, Matalee at Hertford and robbed the
occupants of the shop. Counts 7 and 8 charged the applicant Ferguson
only with illegal possession of a firearm and assault with intent to rob.
These counts arose out of an incident on January 29, 1977 when it is
alleged that one “‘rnold Camcron was attacked as he arrived home at about
S:45 pemo He wrestled for some 5 minutes with his attacker and
eventually the man made off,

In so far as the first incident is concerned Mr. Allen and Mr.
Brooks both identified 211 three applicants as having been involved and
pointed them out at identification par=ndes held on February 13, 15 and 16
1677. In so far as Ferguson 1is concerned Mr., Allen and Mr. Brooks both
sald that they had known him before the night of the incident.

In so far as the sccond incident is concerned Ferguson was
pointed out by Mr. Matalece and Mr. “Jilliams =t the Bluefields Police
Station as having been involved in the incidont while Grant and Campbell
were pointed out at identification parades held subsequently, but the
learnad trizl judge did not act on Hines' purported identification of
Ferguson 2t the Bluefields Police Stition because his attention had becn
specificially directad to Ferguson by Matalee., At the identification
parades Campbell was identified by Messrs Hines and Williams while
Grant was identified by Mr. Williams only. This identification of Grant
as well as his identification in respsct of the first incident were
disregarded by the learned trinl judge boecause Inspector Daley had

tken an active part in assemnling the men for the parade and had then
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left the parade area before the witnesses were called to the parade. The
learned trial judge was of the view that this was not 2 fair parade.
Both Grant and Campbell are alleged to have given voluntary statements
to the police which were admitited in evidence., 1In the view of the
learned trial judge the statement of Grant did not clesrly disclose his
presence at the second incident but placed him on the scene of the first
incident. 1In the e¢vent she convicted him on the first 3 counts,
Campbell on th: first 6 counts and Ferguson in 211 8 counts of the
indictment,

In so far as the third incident is concerned Ferguson was pointed
out at an identification parede by both Mr., Cameron and Sylda Ruddock a
neighbour of the Camercns! who says that she saw thoe incident. Their
applications for leave to appe~l having been refused by 2 single judge
the applicants sought the leave of ths court. 1In support of his
application Ferguson relied on the followinpg grounds:

"1, That the learned judge was misled
by her own sommnery. (sic)

2. Misidentity

3« That the crown was no way supported
during to  the wait (sic) of the
evidence."

We see no merit in these grounds nor con we find iny pround on which
the application by Ferguson for leave to appeal ought to be granted.
There was abundant evidonce to establish thot the offences charged had
been committed, The applic:nt was identifizd by mor: than one witness
at identification paradesin respcect of counts 1 - 3, 7 and 8. In
respect of counts 4 - 6 identification was made when the applicant was

brought to the Bluefields Police Station. The learned trial judge found
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that the confrontation which then took plice was not contrived and that
two of the witnesses who then point:d out the applicant did so
spontaneously. e sce no reason to disagree with that conclusione
Counsel for the applicant Grant argued 3 grounds of appeal hefore
us. The first ground was:

"That the learned trizl judge's
admission of the Caution State-
ment of Melsha Grant as having
been voluntarily given was
unreasonable, having rezard to

the evidence adduced on the '"voire
diremn"

In support of this ground it was pointed out that the statement allegedly
7iven by Grant purported to have bhoen taken between 11:30 w. m. OB
February 9 and 12:40 a.m., on February 10, an? that although the evidence
of Inspector Daley 2s to having reached Whithorn with the applicant at
11:00 pom, is consistent with this, the same cannot be said of the
evidence of Cpl. Taylor which indicates that the time of arrival was
after 12 midnight. The applicant himself stated that he had arrived at
about 6,00 p.m. and had been subjected to physical intimidation both
during the journey from Monteso Bay and after his arrival at Whithorn
with a view to iniucing him to give a statement. The sugcestion was
that both Police officers had falsified their testimony by advancing the
time of their arrival in Whithorn in ofder to give the impression that
there was no time at Whitheorn hefore the statement was taken to carry
out the physical intimidation described by the apnlicant, the witness
zeal
Taylor in his/overlooking or being unaware cof the fact that the state-
ment disclosed the time when it was taken. It was also pointed out

that althouzh on the evidence of the Police witnesses the statement was
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completed and signed on February 10, the signatures on the earlier pages
are dated 9/2/77. It is, we thaink reason-ble to conclude that these
pages are so dated hecause it was thousht that if the statement was
commenced on one day and concluded on anoth:r those portinns of the state-
ment which were taken on a prrticular day should bear that date. The
Aiscrepancy between the Police officers as to their time of arrival in
Whithorn and the significance of th:t discrevwancy are mattzrs which woulld
be essentially for the learned trial judge to consider in deciding the
issue of fact as to whether the applicant had been coerced into signing
the statement. The learned trial judge had the advantage of seeing the
witnesses while they gave evidence and of assessing their credibility
having resard to her observation of them. We do not think we would be
justified in interfering with her finding of fact on the basis of which
she conciuﬂed that the statement was voluntarily given,

The second cround was as follows:

"z That the learned trial judge erred
in finding in the context of her
rejecticn of the identification of
the applicant by the prosecution
witnesses, th-t the c-ution state-
ment, by placing the applicant at
the scene of the robbery, identified
him as one of the persons who held

? nd robbed Twidlyn Allen and

b. Further, that the learned trial
judge failed to consider

(1) whether the said caution statement
by itself constituted sufficient
evidence on which she could convict
the applicant on ccunts 1 and 2 of
the inlictment and if so,

(ii) what weight she should give to such
evidence,"

In support of the sccond limb of this ground it was argued that since
the statement did not inlicate that the applicant was in posscssion of a
firearm, he could only be convicted 1if the evidence disclosed that he
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was in the company of a person who was in possession of a firearm (as

distinct from an imitation firearm}in circumstances in which S. 20 (5)
Y

(a2) of the Firearms Act would apply. That section is as follows:

"If any person has in his possession,
contrary to this section, any firearm
in circumstances which raize a
reasonible presumption that such
firearm was intended or was about to
be used in a manner prejudicial to
public order, or public safety, any
other person who is found in the com-
pany of that person in those
circumstances shall, in the absence
of reasonible excuse, be treated as
being also in possession of such
firearm;"

It was further submitted th:t the evidence at the highest indicated thait
the persons in whose company the applicant was at the time were in
possession of imitation firecarms becnuse there was no evidence from which
it could be inferred that the articles described were capnble of discharg-
ine deadly missiles. This is 2 submission which has with varying succeas

been addressed to tha court ovar the years, In R. v. Clinton Jarrett et =1

a bench of five judges declined to lay down any hard and fast rules for
determining whether an object was a firearm, refrnined from confirming
that evidence of injury from a bullet or damage to property or bullet
wounds was necessary and concluded that it was for the court to deéide on
evidence which could include that of a non expert as to the appearance

of the object. There was nc suggestion to the witncesses in this case os

there was in R. v. BEric Brown (1967) 10 J.L.R. 234 that the objects in

question mi~ht have been toy guns. The applicant in the statement
described one of his companions 2as having "a long gun''. The witnesses in
evidence stated thot one of the men had "a lons gun' and the other "a

short gun'. They 2also gave evidence describing the objects. On the
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totality of the evidence it was we think open to the learned trial judge
toc find that the objscts described were firearms within the meaning of the
Fircarms Act. But even if it can be said that the evidence could only

justify a finding that the object was an imitation firearm R. v. Kenneth

Rose et &l is authority for th: proposition that a person found in the
company of another who has in his possession oither a firearm or an
imitation firearm in the circumstances described in 8. 20 (5) (a) of the
Firearms Act is in the absence of reasonable excuse treated as being in
possession of a firearm. The relevant passage is as follows:

"Learned counsel for the Dixons had
argued that the provisions of s, 20
(5) (a) could not apply to the Dixons
as that sub-section they contended,

is intended to apply only to cases of
firearms as defined in s. 2 of the

Act and not to "imitation firearms" as
defined in s. 25 of the Act. I do

not agree with this submission. The
opening words of sub-gsection 20 (5)
(a) make it clear that the rebuttable
presumption in that sub-section may
arise in any prosacution for an offence

under s. 20 nawely, of being in illegal

possession of a firearm without a

firearm user's licence,

¢

In this case the prosecution chose
to establish its case by proving the
commission of a s. 25 (2) offence against
the three appellants. Upon proof
establishing such an offence against
them the irrebuttable presumption in s.
20 (5) (c) arosc against Kenneth Rose
who had been in possession of the home-

made gun =nd who was about to use it in

a manner prejudicial to pubhlic order or
public safety. As the Dixons were found
in tho company of and acting in concert
with Kenneth Rose in circumstznces which
ralsed 2 reasonable presumption that such
firearm was intanded or was about to bhe
used in 2 mwnner prejudicial to public
order or public safety, then in the
absence of a rgasonsble sxcuse for their
being in Kenneth Rose's company at the
time, the Dixons are by virtue of the
provisions of s. 20 (5) (2) to be treated
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as being alsn inillegal possession

of the 'firearm' thnat Kenneth Rose

had in his pnsscssion and therefore
guilty of a contravention of s. 20

(1) (b) of the Act and liable to be
punished under s. 20 (4) of the Act
accordingly.

We do not consider that there is any merit in ground 2 (a) It
is true that the cvidence as to identity not having been accepted, it was
not possible to identify from the evidence of the Crown's witnesses the
nart played by the applicant in the incident. If however the learned
trial judge accepted in general the evidence of the witnesses as to the
incident the applicant could be identified by his statement as having
participated in it.

Finally it was arsgued that the learned trial judge to the
projudice of the applicant erred in allowing inadmissible evidence to be
led that the applicant woas the person referred to in the statement of
Leonard Campbell as "Tallest®. This evidence was clearly inadmissible

azainst the applicant. Tt was however in our view 2dmissible against

Leonard Campbell inasmuch 25 what was admitted was evidence of the person

to whom Campbell intended to refer in the statement. If the statement
by

had referred to the applicant/his proper name it would clearly have been
admissible agzgninst Campbell ulthough not against the applicant. To the
extent to which it may have beon necessary to elucidate whether and to
what extent the applicant Campbell was making an admission in the
statement we consider that the evidence was rolevant and admissibhle.

On behalf of the applicant Camphell seven grounds were argusd

but the first was eventually abandoned nnd the remaining six are as

fellows:
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" 2, The Lesrned Trial Judge erred in
law in permitting the witness
David Campbell to refer to a
document in examination-in-chief
in arder to contradict the pre-
visus evidences given by the said
witness,

P 2. The Learned Trial Judge erred in
k\’} law in permitting the witness
B David Campbell to refer to a

document in order for the witness
to give oral testimony where the
witness had not exnressed a wish
to refrzsh his memory (sce Volume
1 page 300 and page 297.)

bk, (a) The Learned Trial Judge erred
in questicning the witness Inspector
Daley at Volume 2 Page 191-194 as to
meaning of the reference in the
Cautinn Statoement of the accused
Grant to the names "Grievance,"
"loydie" oand Brother.™

(\f} (b)) In the alternative the Learned
' Trial Judge erred in not specifically
warning herself not to rely on the
evidence that was adduced when
consilering the case against the
Applicant Compbell,

5.The Lerrned Trial Judge at Volume 2
page 126 erred in law when in address-
ing the applicant Leonard Campbell
she stated:

"Why are your friends lau~hing?"

There had been no evidence led to
establish =ny friendship hetween
Cawpbell and the other accused save the

( ; inference which may have been drawn
s from the evidence of identification,

In viow of the fact that the identifi-
cation had all =2long becn streneously
challenged by the defence and that
each accused denied knowing any of the
others this was a live issue in the
case. The assertion implicit in the
Learned Trial Judge's comment therefore
soes to tho root issue in the case and
suggests a prior determination by the
Trial Judge before hearing 2all of the
evidencea

6. The Learned Trial Judge in considering
- the submissions by the Counsel for the
(\) Applicant Campbell that the Caution
/ Statement ought not to be admitted in
evidence mis-applied the evidence
when ot Volume 2 Page 13%33-134 of the
record shs stated that the evidence of
Mr. Taylor was thnt he was in

/1000



/104,

Sav-=la-mar on the 9th Fehruary,
1977 between the hours of 8:00 a.m.
and 12:00 p.m. and the hours of
12:00 po.m. and 7:00 p.m. The
Learned Trial Judge stated that the
witness was not asked if he was
consistently there. In fact the
record discloses ot Volume 2 Page
87-88 that the witness admitted
saying that he was in Sav-la-mar
from 8:00 a.m, until noon on the 9th
February, 1977 and that he was in
Sava-la-mar from 12:00 p.m. until
7:00 p.m. on the said daya

7« The Learned Trial Judge failed to
address her mind (in considering
the contention of the accused) to
the fact that the accused had been
in custody without charge for more
than two days before signing the
alleged confession. Therce being no
explanation frem the police for the
original detention or for the delay
between detention and questioning.
The Prosecution had failed to
discharge the burden to prove beyond
a reasconable “oubt that the signature
of the zccused had not been induced
by the threat of further unlawful
detention on the promisc or hope of
release., In the alternative the
Lerrned Trial Judge failed to direct
hers»1f on these considerations or to
mike findings thereon.™

The learned trial judge clearly erred in the resnects described in
zrounds 2 and 3. The witness who conducted the identification parade
had stated in examination-in-chief that at the parade Hines had not
identified the applicant. He was allowed to refer to the identific~tion
parade record in order to ‘'correct!" this statement although he had not
asked to refresh his memory in this regard. This was clearly wrong

(Vide R. ve. Edward Harvey (1975) 13 J.L.R., 142.) We do not however

consider that this was fatal to the conviction. There was other evidence
of identification relating to counts 4, 5 ani 6 and the learned trial
judge does not appear to have relied on the identification by Hines

hecause at p. 286 in recountingy the persons by whom Campbell was
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identified at the parade she dnes not mention the name of Hines.

In so far as ground 4 is concerned, the learned trial judge clearly
was attempting to elicit from the police officer information as to the
identity of the persons to whom the maker of the statement indicated that
he intended to refer and as we have previcusly indicated this would have
admissible against the maker of the stateoment. However in answer to

hese questions the police officer gave his own interpretation of the
references and this was clearly inadmissible apainst the maker of the
statement or anyone else. ¥We do not however consider that the failure
of the learned trial judge specifically to state in her summation that
she had warned herself not to rely on these answers by the police officer
suggested that she may have so relied and invalidated the conviction. 1In
dexling with the case against Campbell the learned trial judge nowhere
indicated that she took into considerstion the statement made by Grant or
the police officer's interpretation of the refercnces in it. This
ground of appezl also fails,

As regards ground 5, the use of the expression "your friends"
is perhaps unfortunate in view of the allegoticn by the applicants that
no friendship existed between them prior to the xlleged incidents. We
dn not however consider that the learned trial judge intended to refer to
anything other than such association as existed between them by virtue
of their being co-accused who had by that time been sitting together in
the dock for several days., 4YWe do not consider that this sugzests a prior
determination of any issue by her,

In so far as ground 6 is concernsd the comment by the learned

trial judge in relation to tha evidence of Det. Cpl. Taylor amounts to a
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mislirection of fact, The effect of Cpl. Taylor's evidence in cross-
examination clearly was that between the hours of 8:00 a.m. and 7:00 p.m.
on February 9. 1977 he was in Savanna-la-mar. Whatever may have been

the explanation for this evidence it was not, as the learned trial judge
sugrested, that the witness was net nrowed if he was consistently in
Savanna-la-mar., If there was no explanation then this cvidence was
clearly in conflict with the evidence of Det. Cpl. Taylor to the effect
hat he took a statement from the applicant Campbell at approximately
11:00 a.m. on February 9, 1977 at Whithorn. The e¢ffect of this conflict
could well be to discredit Cpl. Taylor in relation to the date of taking
of this statement and this misht have been of importance if the existence
of the statement was in issue. We do not however consider that it could
have the effect of discrediting Cpl. Taylor generally. This ground

also fails. Counsel for the applicant Grant in the course »f his sub-
missions indicated that he was also relying on the submissions of counsel
for the applicant Campbell in so far as they suggested that Det. Cpl.
Taylor had been discredited. We do not however consider that it was
open to him to rely on this particular ground because Grant had himself
stated that he had becn taken inter alia by Det. Taylor from Montego Bay
to Jhithorn between 5:00 p.m. nnd 6:30 pe.m. on February 9, 1977. Tt

was not therefore open to him to say that because of the apparent conflict
in Taylor's evidence as to his whereabouts on Febraury 9, Taylor could
not be believed when he stated that he had taken Grant from Montego Bay
to “Yhithorn and had been present when a statement was taken from Grant
that nigsht., In any event it was Det. Insp. Daley zand not Det. Taylor

who on the evidence took the statement from Grant. Taylor only
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witnessed it.

Finally we turn to ground 7. On the evidence the applicant
Campbell is a young man., He was detained by the Police and was not
permitted to see his parents. No chargﬁﬂ was initially preferred against
him and after 2 days he is alleged to have volunteered a statement.
Counsel for the applicant contends, not without some justification, that
this treatment, particularly in the case of a young person, could well

have the effect of inducing him to make a statement if only in the hope

that it would secure his release., We cannot however uphold his sub-
mission that in the absence of an explanition from the police for the
original detention or for the delny between detention and questioning
"the prosecution had failed to discharge the burden to prove beyond 2
reasonable doubt that the signature of the accused had not been induced
by the threat of further unlawful detention or the promise or hope of
reolease," Nor can we agree with the alternative submission that the
learned trial judge having failed to direct herself on these considerations
or to make findings there on, her deéision ought not to be uphold. The
fact is that the applicant in challenging the ‘voluntariness of the
statement had made two allegntions - firstly that he had been beaten in
order to persuade him to give a statement and secondly that the
inducement had been held out to him that if he signed the statement it
would ensure his release when he 2ppeared hefore the judge. The learned
trial judge specifically rejected these allegations. The detention
incommunicado of the applicant was never advanced as the reason or one

of the reasons for his signing the statement and even if it was a

factor which might have contributed to his willingness tc sign in the
lione of release before the judge, the learned trial judge having rejected
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‘ the evidence of this offer, it was not necessary for her to deal with
this predisposing factor. For the same reason it was not necessary for
the police to explain the detention (desirable though this may be for other
purposes) in order to establish the voluntariness of the statement.

This groundalso fails,

For the reasons we have given the applications of Ferguson and
Grant were refused on July 6, 1979 anl the application of Campbell for

leave to appeal is now refused.



