| .f;:_'IN "‘HE COURT OF A\PPEAL

SUPREWEE ccmm cnnum i“ﬁd’sg.;-lfS & 16784

-' 7EEF0RB:§The Fon -Mr. Just1ce'Kerr; Js A.; - :T:
. ~ The Hon. Mr. Justice white, J.k.
fThe'&on~ Rr Justlce Dewner J

& Lracvy Barnes for tha Appellants

__Delroy Chuckr

'“Afﬁeath¢r Dawn Hylton for thu Crcwn

December 8 —-'9_-,3' 19&5 & Ap.c.z.l 1u, 1987 :

'"'-.’-’.g_-";nomm J.A.. (AG p

,_Ghaﬁkmd. anL hurbert were trled
y 1n the St.,James CerUlt Court  :5

The Hew&tt rothev

fffbefore DatterSOniJ"_and a jur

"‘"th Jmuary'and Srd Fehruary, 1 84 at the enu of

:fon 23rd td-

'ﬁfwhlch.the 3ury founu both cullty of uhe murder of Calv1n f5‘°

 fSamLe1s;§_C1enforu.mas bcntenceé to suffer

'liauthorlzed by law-  W1th respect to Herbert he was found to he

'“?junaer 18 years at the tlme of the:comm1351on of the offence anu
Thc f0110w1n<

”55ordered to be ﬁetalneu at Her MaJEStY S Pleﬂsure't

-ipassaae from the transcrlpt showed the learned judae was

“*fjﬁQg;fﬂr. HcW1£t;}you aon“t know the
- -ﬁ'aqcs f these two, e

'ZﬂI don t realLy know rl ht now”"'-““*““

. me in their unsWGrnwstatements?were
the’ dates they were. told by thelr
mother; namely. hpril. Gf '63 for .

Glenford and July of 1965 for Herbert_

:jHertt°“




R

f jHew1tt”brothers an@ h”rself wcre at a sbcp'and shortly after

3'fﬁDe1roy Stennett told the court that he enqulred cf Herbert'as'to S

3'f ;1t Was not his busmness;f”””

lnﬁfﬁWhereupon Stennett expres

’fﬁHiQf@@f&éﬁipv'Ferbertquw;tt tI-accept
s ot that  your i age at’ the time

ot this offence ycu were'
“ i undex 18 ‘years of age, you
. having been born in July

of 1965.. I accept that as
your: Birth date,. -
senténce’ of the court ig
- that you w1l be_¢eta1ned
afat Her Haje _ _'“nleasure..ﬁ

The usual courseﬁhowever lS forfthe Court onlrect

'fsupﬁcrted by the Reclstrur Ceneral s Certlflcate of the

'@1,re61strat1un of hlS- :

:mhe Crown s case acalnst the'brothersT#as

: fc“mmon 6e51cn ana the nwaence mtllcatﬁnc*them:was'clrcumstan“V,t*'5*

' The pr1nc1yal Wltness for the

'ﬂwho told”the court that on thtwnlaht=o_shuoust 5 1982 the

ST, o‘clock all three left tor-ether. They knew Calvm Samuels

t;;the deceased anc as they reached _ trackvﬁuCh Samuels used when

”J_;eturnlnc from where he Lurnt coal the brothers l;ssened thelr_i?”f

gnnounced that bu wanted LO se'

t.fpaééféﬁdtﬂéfbéf' ?{Cally} Samuels._tft

tfwhy he_wantem to see Cally and the reylv3w':_:o_the effect;that

'ffheard two cx91031ons,_ The brot ers then’ran tOWards hlﬂ and

'7caucht'up Wlth hlmo. Stennett asked the brothers about the

fgfex91031ons ané they sald that theyfhaa no knowledqe of 1t."5*w’*”'f:3 

tISurprlse_as the brothers came




ffrom the direction cf the exp1051uns..-Théj'all';roceeéed"té;the

 cross roads and at a polnt tne brotbers went behind an’ old

--wocden-sh Ta

'f;After théy came baCk from the shor:the ‘brothers =
O:lap hllﬂn provlacs ancther lan in the chaln of

'f01rcumstances rclevant to thls case°: ‘He stated that on that

nlght whlle_rldxng h;s rutcr cyCAe towards the cross=roads,. ‘he
-passec Stennett Or 1mportance 1s thb fwct that he also heard’

;&two eYElOSlcnS shortlv ;fter'9e551ng Sttnnett and he rcporterq

"3;thet Qtennctt was | alone whdn he ra55¢u hlm,_ Thls lS in- marked E

fcontrast to thc vev51cn wiven by tn» bvfthars that thev were

:tocbtner w1th Stennett whun Orlan Allvn Lgsseg ' ?urther, Orlan
together

'-LAllen Lave evidance that he saw oﬁth accusea standlpo/about a

ChaiﬁFbélow;thé.tr ick logﬁgzr Qver the gully where the ‘track was: )
. OF:'some. elﬂnlflcance 13;& fact that he also saw cne Clemston R
ﬁ_H¢nes by the track orﬂos1te tbe Hew1tt brothers.ana the Court

. was also to ﬁ that hlres was; Lt Coleon s homy that n ght but

Hlnes was no+ culleo as.a wltness.  ieen 1s the 51ster of thé'.
 fHLw1tts gnﬁ Stenn@tt was crlnr to ﬁeet her at tbc cross roads

;qthat n$cht

.:71 Verna Beckforc cﬁC her brother Wlnston were 9150 rellcc"

*;g,on by the Crcwn to establlsh a .- caSc_ﬂcalnst the Bew1tt brothersf--

:{The eVLQence of Vcrna was: that a f@u days befcre thﬂ murder she

"l;w1tnessed an 1nC1uent Wthh_ShuWCﬂ the D&L blooo between

Glenforu Hewztt and another of hlS orothen%nennls Stewart

"7 3on thc Gnc hand ana the 6eceaseA Cnlly._ She reﬂorteé that theyf

.-han quurrellec anc that Cally had put down a bac of ccal he had
fon hls head nﬁ mengcea Glenforc w1th a machete- _ She further
“. stated bhat in, thuse c&rcumstanccs Dbnn;s Qtewurt “ulled & 1

':short double barrelled cun fron4hls walst and warned Cally to

'.Wlthdrawo; Furthurmore, she reﬁeatgg that Dennls sucgested to

'” Glenford that th@y shoLlﬁ follow. Cally cver to the bushcs ané

~ shoot him but -Glenford'thought-1t-1nexpec1entuthat_such a.




;éﬁfﬁhéffbéd. Also shﬂ'sa1a fhe{overheard Glenford threatenlng_j;fff'f

-ﬂté'shédtf&ul the area some evenlnr'ln thc future and that

'“fﬁGléﬁfétéhhaagxemarkeahthagfthe gnn ha;- tuck when Dennls had

f]seal hls llns concernlro lenfora.___ f

'*L;Auqust he saw Cally the ccceasea lylng on the crouna w1th”a€f*'

'The worﬁs

1-_@bac of coal hlS shlrt'ﬁand a_maéhete:

37?,Pgestures usea 1n cour e best unger_toou'lf we quote dlrectlyfﬁ-ff”'

'"7°from the transcrlmtOE: Q;f fQ;;;u%+TF

o Dl@ he speak tO yau,crfjust actlon° '5

'”gma ased the worus,;

~x;Ne see hlm @o sof'“
_@oﬂt use the woré




‘5.
"BIQ LORDS&IP And do wbat w1th 1tf
.QA_ flﬂLlCateS) o |
. HIS LORDSHIPa_;IOv1nG 1t5'  ﬁ:i”
H;g:; Yes, Slr. ;_”_ e '¥ _ _
| _':_:hxs LORDSHIP: Severaltnﬂ’es”
,_A | Yes,lﬁlr.:   }”' e
Later ‘in his narratlve tlnstcn Beckfcra.tolc the court
;that on the an nucust,_1°84 he was alone w1th Glenforo and
 ,that Glenfora showed hlm 2 8 (vevolverb and a- 11ve: rouna cf
ycartriace. He. further exrlalneg that there was a plcture blble-
:ﬂorlnte@ on. the. ~handle of the cun._;: o o
~Fhe. formal w1tnessgs were thc doctor wn5 céﬁe his...
--0p1nlon that the ceceased 01ec from a gun shot wounu to the.:
- skull; the. Lathbr whc lmentlflec the boby and the arrestlng.:
'OffiCe;fACﬁﬁgic UJHLJL umallnorn who remortea tnat on.'”w
investig§£inq}th¢ matter Clcnffrd tclo hlm that='.
"Me nuh -kncw wews? utten bcut 1tusmzm.
@»'en ﬁut a crﬂss~rcads when: it
" hapren'
Herbmri‘s ve;suzn Was" -

"Me never 1eave me’ yardv me dld a
watch television when it happen.”

Tmﬁﬁ accounts were ‘repeated when they were cautioned and arrested.
At thc close of the Crown s case,.nr submissicns were
~fnade. on behalf. of elthar accused ey counsel and both accused
-cavefunsworn statements. “erbert tul‘ +the court that he was 19
and that he was 17 1n L982._ R;gardlng gugust 5, 1982 he
. e‘atea that Delroy Stennett Glenfcrd anu ‘himself were walking
 3-towards the cross—roads to neet hls 51ster Coleen eventually and
~“that whllst so doing he heurﬂ two ex@10510ﬁ5. :”hey did meet
'.COleenfanﬁ waiked with her,.DelrdYGStennettvané Coleen were in
- “frent whlle hls brcther and himself were- ln the rear. -When they
reached home they watche& tel@VlSluﬁﬁ and he stated that there
-was a noise from the roaﬁ anﬁ-he'heard that some one was dead.

‘Subsequently, - he was charceu for marder.



'”1 be1ow.. It was araued as a_second grouné:of appeal that the

i_?the crown s case as. ther” was no ev1dence o'go to the jury,_ L

° Be 1t"notedithat the experlcnced-counsel 'appeared at the_7-ﬁf".'

*; tr1a did: not make a no case subm1351on an ;we flna no nerlt

ﬁ;fln thngground of appea
'The flrst ground. f_appeal was cr t;cal of the learned f fH

.} 3udce s summlnn»up 1n'that as regards'theiélrectlgns on.“'°'

- ':g“01;cumstant1al ev1aencefbhev were 1nadequate and not SufflClGntlj #;l
o .4 _...re_lated to the faCts of

.ff“If:the cir cunstantlal;ev1dence falls
. short of that. gtandard, if it does.
*ﬁnot satmsfv that test ahd 1t leaveq

iﬂjclu510n but if dne cxrcumstance is
‘not constant (con51stent} with' UUllt
i it breaks: the whole thing. down.“ You
may have all the. circumstances E
. constant (consistent} with’ gullt, but
" equally constant {con51stentI with "
"r;jsomethlnc else toea, “hat 15 not good




Y
:"encuoh ﬁhat you want is an array
of c1rcumstances ‘which' point only to¢
_.one concluSLOn, and to all reasonable

" "minds that conclusion: only, namaly:
rﬂ;fthe ou;lt of the accu5cdu '

As for the strlc“ure that thc élrectlons were-not o
suff1c1ently relat@a Lo tbe facus the leurned ]uage 1n a
passaqe summarlzlna thb crown s cQse at D ¢43 put the specifit'
dlrectlons thu5°*

S “Fhat the prosecutlon is . qavlng is- that
Y i{nscfay’ as ‘these accused men are _
“concerned, you must consider all the
- circumstances, put them together and:
- they will lead to one. and only orie-
-~ conclusicn;” ‘that they are the ones,
.. ‘acting together who killed the-
- faeyeasea, ‘the ‘¢ircumstances I have
. related to¢: you already, Mr. Foreman:
'and members-of the jury, that they-
. .. were together all .along coming up to
'*wr.'wlghtboéy e gatey thatithey. drcpped%;j;f
.. back, they were. left there, they were
o oséen’ Just below locking over: ‘the trackjs
o then, ~they ran. 7That is what the
"*ﬁrcsecutlon 15 ‘saying,” thay ran,. caught:
Loooup with Mr, Stennett, told Hr. Stennett
- khey didnTt know what the explosion: was:
‘about. All these circumstances that I
- ‘have already outlined tc you, Mr. Foreman -
- and members of the: jury. . That is what

" the prosecution’ lsiusklng you torrely on -
ﬂ,yto say tbat 1t was: t csc two accused men.

Ve flna that thesu two pass ages’ rected the jury in

-<Q¢51mple lancuage cn the scope of c1rcumsuant1a1 evzdence and - tc

'~-the appllcatlon of that ev1éence to the aartlcular c1rcumstances

g of thlS case. ;ﬁ-,_ -

The most sustalne& crltlclsm uf the learned 3udge 5
ngsummlng ur was that lt was defectlve 1n tbat 1t mlcht have leé :
 -the Sury 6" belleve that once the accused were present at the
.scene of the CIlML they could conv1ct thcr.; Sﬁec1f1ca11y 1t was
.'contenéed that as acalnst B&rbert Pew1tt th cnly*GViéenCe
*agalnst hlm was the 1nfcrencg that could be drawn that he was’ .
dlrectlon was such that the jury were lea to belleve that hls

rrmere presenCw was enourb to make hlm a narty tc the- common



_What huS to,be rovad is stated bv
_*Hawklns filn.a well known passage |
o in his judgment. in’ ‘Coney . atrp.ﬂSS?Q- R
ook thd?rcrort.jfﬂhat he'ssid was th s°;p' o
“In=my:opln10n? to constitute’ an e
“aider and abettor some. active
. ateps: must ‘be ba?un ny worép or
“action; with the. intént to.
flnstlrate the PrlnC1pﬂl or :
i T ntouruﬁamcn Oues

fact. byfhis.presence,y
anterﬁreted words, or

Tintentlcmﬂly 2 i
'jor actlcns 1ntenaed to

fwrevent a crlme
v ‘But ¢ ‘the
jfact'that a rerson_wus volhntarlly
' nu S 1tne551ng the

,rensenably;ne'“'““w
~had the power: te Lo . GO,
‘to express his: alssant 'mlght under
SBOme c1*cumstances, afford cogent

jEV1éence upon which a jurf would be
'justlfled in: flnﬁlng )
encouraqeo anq 80 alded'




facts and 1nfcrences they cre’

‘of the case at p.-253 uﬁ

9“

-”he sneczflc pa=sare whlch it WGS contende& wa

defﬂctlve ct p,jzel ran thu

':'“IL is ueﬁtlon of fact whether in
Pk the c1rcunstaﬂccs the watchers
by their mere presence Or- ‘demeanour’
siEEd -and ahet the actors. Now, where
- pIesence may be” entirely aCCldentally,
©opearly . acc1@entallyg it . is not .

g

svidence of aiding and abettlnc;ﬁfaﬂt555ﬁ5

. where-presence 1s.prima facie not -

;-;ac01éenta1, where on the” Face eE ity

Ciighespresence 1S not accidental,. 1t 1s
evidence. ~ But no more” than mere”

“pvidence  for you to: congider whether that

'person Wgs thore aldlnc and abetings

'”he leﬁrnec jugq

jury that thelr vcrdlct was 6eJenﬂent on how they asses

“Now- as xar as Herbert i¢ concerned;
+what lCaInCd coungbl for the defcnce
¢ rgeem torhave been saying is even if
ryoun £ind these tbxngs adainst "Lemmie’

to o because YOu: have .to. con51@er the

‘evidence sagaza+cly m";hprc is no
Jrmores than mere: presence in the case of

Herbert.  What she was telllnc you,

iMres Foreman, and’ ﬁembers of the Jjury
ascthat mere prgscnce —=well, I
© 'gontt think she s5id without more ==

o ighe sald Mere . oresence would not
“oooentitle you. to return 2 wyerdict of
2 guarltye but my “girécticn toiyou on
cithe law, as I Lnacrstand 1t, as . I
“have just told youF 1f you think that
Lo thiss presence . wvs Just accidental,
?fyhavlnc regara to what- I tcid you about
S ipammie’, Afoyou “should so find, if
Coryens th;nk that Herbert' s fresence was .
juste merely Zccidental; thep,_
G MresForeman and members’ of “the juryp
sy Wwills have to return a verdict .of
‘not qullty acalnst hlﬁ._'{j“

Lit was not. accxdentul ‘aty allp and
fulthough ‘he gidntt fire the. bullet
Lohe waa_there ag part of ja common
design, Loth of them ha& decided 1in-
their ﬂl”ds £6 goiand: ‘kiliothis man,
‘Herbert did nothing at ‘ally he didn't
. pull any gun, he dig'at fire any gub,
”he didn't pull any +trigger, S0 :long.

. as he was present aiding and’ abetting -
.-the -other cne; ©L - ready to help him it
“the necessity- arises; and it was part
- of their joint enterprise; then he also

- could be au1lty of muarder.”

gqt ﬂaln* to empha512c to the -

sed the

Here is how he put this askect

on ‘the ‘Sther hand, if yeu thznk that



”}ground of the yaosaae cxted”from R,.v, Cfaey 1t must;be eV1dent
T7to con81der whetj

Tf{clrcumstances

V]fan alder ané’ be"

'When the e passages are. consz_dered agaz_nst the back-

'4thhat Lhe 1earned judge dlrected he“ﬂuryzthatllt_was'fo ;them. ﬁ:i”'

"hernert's vo untary presence at

'hof:thﬂ crlmc _1n:all tne

was guff1c1L t1y}fogent“ev1éence that heiwas

'thlng l; e that or where v101ence 1s;y;§r¢3ﬁ='
_belng exeCLted by some persons in the

' , the mere presence
presence of those
;anexnlalned

__:of othersy the mere
“;Qwatch;nr thu spcctaulef_

'mere presenﬂe or demeanour aid and abe
;%he actors.~ how, where presence may be

- gthe face of 1t the Dr sence is- Aot
”accldental, it is. ev;aen¢e'f But: no: mor
o than mere cv;éencm for gou.to con51&er
i.whether that merson WAS there aldlng
coand: abattlnc,ga : S
“Mry Foreman and 4emberﬂrof the Jury,;I*'
am coing t ﬁe" and on that. just one
;llttle blt more because you see there
'15 some ev1dence thath'f you accept lt

'ec Cailye“ mhere is:

'fthat thé deceased was shot.

Then3

idence that both accused were .

,runn:ng aft”rwards 'iunnlng towards Delroylﬁf;ﬂjﬁfﬂ'f'
St@nﬂett. g If You aCCe}t e a e ‘ ¥ g
g i "“Lammle had a




'._11;.

ﬂe flnd that the trlal judce ‘directed the jury
' correctlv in the case of elenford ané aISéVwitHQfedaraftéw?fL;

nfherbert. fIﬁethl regard it is cnough to c1te another'”""z

'_e;pascace from ehe judges & mmlno Lp at_: {-3’2 whlch

7demonstrates the accuracy of the judﬁe 5 élrectlons on
*_Herbert s partlc1patlcn.. Ie reads,”ﬁ

-“I hope I havc made: myself qulte clear
Con this point, Mr.. Foreman and" membera'_ :
 of the jury. Eo the Vexﬁlcts opened to you
¢ iare both accused men gullfy cf nurder.
j”bet is if you find" that there was a*
- common design; “that they acted in
~ concert. ~On the" Sther hand; if you- flnd
. that they were not acting in. concert,
it would scem to me ‘that there is no’
gvidence whereby you .could convict
~ Herbert Hewitt. ~ You would have: el acqult
< him, - You:would have to- congider the
cooirother ‘evidence . agalnst tpammie ;' that
RO By Glerford ‘Bewitt; and see whiother it
4. has. qatz_sfz_cd you £¢the  extent where
-oyouscan sey'yﬁu foel sure it was he who
~fired the shot, ‘that he lntended to kill,
ooand did klll Samuelsg_then ‘znd only then, .
. when.you. feel sure;. 1t w;ll be opened to
-,;you to. conv1ct hlm, -

r'11*1erefore 1t 1s manlfest 1n the 1nqtant case that in-
'-the llght of Lho 1earned trlal judce = olrectlons,-tbe jury .
”']returned ‘a; verdlct acalnst both uCCUSEd Un the basis of common:

7-de51gn between %he Hew1tt brothers although there Were

'*edlrectlons whlcb made lt open Lo them to acqult Herbert and

o iconv1ct Clenferd Ve_hgve_no he51tatlon 1n flndan ‘that this

jgrounc of appeal also f91ledo,_e{eﬁfrb.ﬁg,;aﬁ

' There was yet another crcﬁﬁd'éfﬂéb@eel“alleging'that_

'Ifthe conv1ctlon was unsafe anf dnsatlsfactory ‘and would amount tG-
A mlscarrlage of justlce." Of thls ground We ae51rc e draw
. S are

']~attent10n to the ﬂrounds of apueel on fact *whlch/expresslj

-}greccgnlzed in: Sectlon 14 (1) of the Judlcature (Appellate

'-Jurlsdlctlon} Act “that the verdlct of the jury shoulu be set

:faslue on; the qroung,lt lS unreasonahle or cannot be supported

*Tfehav1ng rerard 0 the evxdencc”and enother 1s that "On any<nxmnd



thera was a_

flscarrlage'of 3ust1ce@_. In':._° Nuqent & Huchesjfff 

(1974‘ w,I R..%GO at_4ﬂd_ﬁcun u'A, sa1&“f; ?Wf ff}5- 5f 5J'"iv'

'5“Tbls court cannot re-try caSus on yaﬁer.:-;lT_
= Thouwh the. words ‘unsafe! and/or & f.f”E
e unsatlsfactory ‘have been 1nterpreted
40 nean the. reactlon rroaucud by tne :
general’ foel of the case in. Rc_v° Sean
‘Cooper 1969}1 Pl"E:Ra.Bz anﬁ

L cf ADp9a1 in the West Inales have,.u-H
Cwithout 1eglslatlve ganctlon,-quashed
_ffconv1ctlons,'gnd, in their concla51ons, i
.;'used the ‘words: ‘unsafe Cand/or: ’u&satlsﬁmﬁxmy,
:731t is too dangexoas = rrecedent to allow an.
.5jaraaal ‘against Fonv1ct10n merely: by the. = S
_ngencral feel of: the case &g’ experlenced -y;*;r*~'
. the courts.  Such a.precedent would: in ;v-“"

o effect substitute a trial by three 1udc@s
oo fora trial by"ury anc bncourage“frlvolous
W' appeais..ﬁﬁ,,m : _ &

"f7In any event thls GrOund was' ot yursuca.ﬁﬁfﬁ '

In the llwht oF these c1rcumstances'we'tzeated the f.”

'5thear1na of tne ajjllcatlons as of aopeala and alsnlssed the

"i_}apyeals and afflrmeﬁ the corvzctlons and sentences..f"“"'




