IN THE COURT

} 'l
",
=3
e}
5]
,_‘T.>
P
G
o]
#)-
o

JL‘T}DF

yu'ir

S8V0NE:  THE
THE
THL

ROYE, PRESIDENT
CAREY, J.A.
CANPRELL, J.A.

M-V o) Ty & -~ s & = - ~ — WD o 3, . . .
FM. G, Phiops, G.C., W. Charles and Miss Hathryn Phinos

F Public Prosecutions

i
o)
2
o5
'-i
Ch
{2
c
S
o
h
o
!
s
-
i
ﬂ
¢
r-}
o
én*
°

Auril 17 § 26, 1865

ROWE, P.:

(€]

The epnlicant was convicted in the St. Ann's Bay

Circult Court on October 21, 1987 hefere Wright J. and 2 %
jury for the murder of Joe Constamtine and he was sentenced

to death, His application for leave to appeal was heard

and determined on April 17, 1985, when the aprlication was

treated as ti

the convictior guashed but in the interests of justice a new
trial was ordere We have decidad to put our reasons in %
writing and to confine them to the wvery narrow but very
important poin%t on which the anpezl succecded,

1 May 11, 1922, the apneilant was employed at the
Maroon lub, near Runaway Bay in St. Aun. The deceased, o
Canadisn, was somewhat loosely conmecied to the Clubs, (seone %
witnesses said he worked there, while the owner wmentioned that

the association was as a natreon), and in the early evening ¢f
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May 11, the anpellant and the deceassd were the only two
persons in the Club. Neighbours were att ed by sounds of

struggle and cries for help coming from the Club. Prosecution

witnesses

who rushed to investigate tes

).n
H1

ied that they

recognized the appellant going from the {lub towards the kitchan.
The deceased stumbled from the Club blecding from some five
serious wounds. Later the anpellant came outside the Club and
he had blood on his face 2nd on his clothes. Asked what had
haprened inside the Club, between him and Joe, the appellant

tt

said tkat it was net'he and Joe." It was a white man and a black

man whoe attacked them both. He rewpssted this statement in an

159)

unsworn statcment at trial, adding that in the fracas he was it

in the forehead with a stool which onened a wound from which he

bled profusely. The two attackers, said the apnellant, ran
Crown
away chased by dopgs. Thos¢fwitnesses wiio resvpondad to the ovies

for heln did not sze any persons other than the appellant and

the deceased in the Club. The police oificer described the injury.

7

..x

te the anpellant's forehead as a bruvise which was not 1ik

s .s

1y
to bleed, and a bloodstained ¥nife similar to omne which the
anncllant was known to possess was found at the bachk of the 100

Ground 1 (b) comnlained that:
"The lgarned trial judse wronply placed
burden on the dofendant %o prove his
innocence and further directed that
such nroof shovid be to the standard of
ifeeling sure. (page 150)

"It is submitted that the effcct of the
direction was that the jury were told
that they could only acguit the
arnlicant if they felt sure apout his
version., HNowhere did the learned trial
judge direct the jury that if they had
dovbi about what the apnlicant said they
should return a verdict of not guilty
for the reason that the crown had not
nroved & case about which they could
feel sure.
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Two wassages from the summins-up were examined ©o
determine whether the directions on the burden of nroof were

accurate and fair and in the =nd we concluded that one of thws

possible verdicts which followed £rom the appellant's unsworn
stateaent, was omitted by the learmed zrxial judge. We were
further of the view that the lanvuage adooted by the learned
trial judge to exvlain to the jury the effect of the defencc
was misleading.

In the passage at page 159 ¢f the Record, the
learned trial judge said:

“The sist of what he said is that he didn't
doe it, it is one or »oth ¢f two men who

came in: a black man anc = white man,
attacked Joe, he intervened and got a blow
himself. Now, if you fezl sure about that -
not that you are expectinz him to jrove 1t,
because, he hasn‘t got to prove anything;

but if the mere statement thszt he has nade
satisfies you and so you xeel sure that that
iSs _how 1t went, then, that would mean that
the Crown has failed to make you feel sure
that it went the way the Crown says.

Because, the burden is on the Crown to
nresent evidence to you to maks vou feel

sure of the suilt of the accused. o, if
you are not sure of the guilt of the accused.
your verdict must b2 not guilty. And again,
if you fesl sure it went the way he said. thsi.
the verdict must be not guilty. It 1s only
1f veu - when vou consider everything - you
are satisfied and you feel sure the Crown has
established the ruilt of the accusasd by the
evidence presented to you, that you could
return a verdict of guilty against him.
{emntasis supplied)

Thers is never any duty unon any accused person io
satisfy a jury to the extent that they feel sure. Where an
evidential burden is cast upon an accused person, the standard
cf nroof is upon a balance of probabilities. Twice in the
passage quoted above did the learned trial judge invite the
jury "to feel sure' about what the applicant said before they
could acquit him on his version of how the incident occurred.

Near the end of the summing-up, the learned triai
judge reminded the jury of the appellant‘s statement from the

dock and continued:
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"If you accept that as what happened, then,
you can only return a verdict of not
guilty. If you have any doubt that that

is what happened, then you have to go and
consider the Crown's case to see whether
the Crown really has made you feel sure
about what is it that really happened.....”

No excention could be taken to the first sentence if
it stood alone, but it was not sufficiently explicit to remove
the firmly implanted direction that to accept the applicant’s
version so that he could be acquitted, the jury must first
feel sure about it. The second sentence is misleading. If the
appellant’s account of what happened left the jury in a state
of doubt, that must mean that they are unsure of the case for
the prosecution. Put another way, if the jury do not know
whether to accept the Crown's case or the case for the defence,
the verdict must nerforce be one of not guilty. Therefore to
tell the jury that when they are left in doubt by the defencc
account, they should at that stage have a reference back to the
prosecution's case, is tc deprive the defence of a possibility
of a verdict of acquittal.

Lord Chief Justice CGoddard in the very well-known

case of R. v, Henry Lazarus Lobell [1S857] 41 Cr. App. R. 1QC

at 104 gave very timely guidance as to how to sum up to a
jury and to explain the function of doubt in arriving at a
verdict. He said:

"The truth is that the jury must come to a
verdict on the whole of the evidence that
has been laid before them. If on a
consideration of all the evidence the jury
are left in doubt whether the killing or
wounding may not have been in self-defence,
the proper verdict would be Not Guilty. A
¢cnvenient way of directing the jury is to
tell them that the burden of establishing
guilt is on the prosecution, but that they
must also consider the evidence for the
defence, which may have one of three results:
it may convince them of the innocence of the
accused, or it may cause them tc doubt, in
which case the defendant is entitled to an
acouittal, or it may and sometimes does
strengthen the case for the prosecution.

It is perhaps a fine distinction to say
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“that, bcfore a jury can find a particular
issue in favour cf an accused person, he
must give some evidence on which it can be
found, but none the lcss the onus remains
on the prosecution; what it really amounts
to is that, if in the result the jury are
left in doubt where the truth lies, the
verdict should be Mot Guilty, and this is
as true of an issue as to self-defence,
as 1t is to one of provocation, though of
course the latter plea goes only to a
mitigation of the offence.v

Smith C.J. who had many vears of distinguished exporiefce

as a trial judge directed the jury in R. v. Edward Vassell S.{.CLE.

£8/84 in this impeccable manner, and notwithstending that the Iocts
were vastly different from those in the instant case, I set out
his directions to the jury:

"If you belisve the accused that Marjorie
did not come in his room and he did not
have anything to do with her, he did not
interfere with her, you must acquit.

If you are not sure whether to belicve

him or not, you must acquit because the
prosecution must make vou feel sure that
wiaat he said is not the truth. 1If you are
not sure about it you must acquit him.

if you don't believe him you nust not
convict him because yon don't believe him,
because there is no burden om him and as
counsel have told vou he need not have
come up here and given evidence at all, he
needn’t have said anything, the burden is
on the prosecution; so they must prove the
cas¢ against him, So, what you do if you
don't believe him, you must take all the
evidence into account, Marjoric's evidence,
unsworn, Prudence's evidence, the doctor's
avidence as well as the evidence of the
accused and say what you make of it."

What the Lord Chief Justice said in Lobell's case and

what Smith C.J. told the jury in Vassell's case are models worthﬁ

of emulation., A trial judge is not recuired to simply reproduce
the language of either of those Chief Justices, but his duty is

to make it abundantly clear to the jury that if what the accused
says leaves them in a state of doubt then the prosecution would Have
failed to prove the case to their satisfaction so that they can

feel sure. The omission to so direct the jury in the instant casa
amounted to a misdirection warranting the setting aside of the

verdict. And as we said earlier, there is never any duty on an
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accused person to satisfy a jury so that they can feel surc.

Consequently, such a direction distorted other passages in the
,\w} summing-up which could be considered to be correct statements

on the burden and standard of proof, and thus amounted to a

misdirection in law.

Mr. Phipps readily conceded that the proper course
for the disposition of the appeal was for the order of a
new trial and in our view the interests ¢f justice so require.

Such an order was accordingly made.



