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BEGINALA vs HELEN YOURG TENN

JUDGHENT DELIVEARD 37 THE . FEsiDENT

™3 LLESTDENT:  The appellant, Helen Young Tenn, was convictel by

the lecrned Resident Hagistrate for the exrislh of iortland on
the let OQctober last year, for the offence of zsssultin, one Lloyd
Jacks, & neuver of the Constabuluary Force, in it.e lawful execution
of his duty.

The actual facts are not relevant teo tie _wrpuse of
deciding this case, zad have not been entered inte Ly learned counsel
for the appel.ant, or learned couusel for t.e crown. Tie couplaint
is with regard to tue jprocedure which toock plzsge before the learned
llesident Magistrate,

It apperrs .ot the apsellant ccue tefore the learned
Resident Magistiote's court on an information, sworn to by the
coupleinant, Jdacks, t.ct tie appellant did unlzwfully asseult him,
he beiny a comsta.le in tue Janwicn Cunstebulsry Ferce, in the
lewful execution of uis duty, contrery to sectionm 31, cap. 268,

The transcript starts with this stetenent: ®Plea - not
cnilty", and then innediately beneat. thot it is noted, '"Clerk of
Courts applies for indicment for csseult, Granted,", and lecrned
ccungel for the appel.ient, whe also ap eared in the court below,

t en pointed out thet the appellent .ad been served with sumcons
uader section 31; and the note goes on" Court points out defendrani

being triec on indictnment as ordered, not on the inforuation.'
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Cotiplainant Jacks was tuen sworn, geve evidence-in-chief
and was bein, cross-exanined, The recor. t.en shows the following
notey |

"ultl.ough oruef for trial on i.cdictment already granted

by court, just signed by iesident Megistrate and
indictment just signed, Nir, Hill subnits at this stage
the trial was o nullity. The court directs the consreble
to be sworn again®,
The complainent was agoin sworn, end e & nin went over his evidence—
in-chief, 4p zrently in the course of _iving wis evidence~in-chief
the Clerk ci thie Courts, sccording te = nete which apecrs, then
aprlied;for "en orcer for assaulting ti:c coistaule in execution of
duty", and tLe order was granted, Lecrned ccunsel for the appellant
objecter t¢ $uis course, stating thot on the order for the trial being
a nullity t.c Clerk of the Courts cannot now ap, ly for «ua order for
assaulting « constﬂule‘in the execution of nis duty; that there
could not be twe orders on the saue inferuetion, The court ruled
"since tue previous trial is a nullity, sucu an urdef could be nade,
and the transcript shuws the couplzinsnt was sgein sworn, this being,
the third ti .e, ¢nd he started givin. kis evidence ageinm, in chief,
eund he was erosseexanined und the trizl wos concluded after toe
appellent and witnesses had given evidence, & couviction was recorced
by the lecrnec esident “adistrate, and & fine inposed,

It hos Leen subiztited to this court by learned coungel for
the eppellant ti t the entire preccedings ic the lower court were
wrong - the procudure was irrejuler zud il.e,el, and that the
ap eal should be allowed and the cosviction quasied, Learned counsel
for the crewn hzs ayreed with the subuission of counsel for the
apgellant, tozt the procudure which tock plzce in the céurt below
was clearly irrvegular and wrong. The court o rees. In the first
place it sp.ecrs thet the apoellent wos plecced before any indictuent
had coue into existence at &ll, After havin, been pleaéed the
learned Resident Magisitrate then wnde an order for trial on indictitent
for assault ot comiion law,

Tne second irregulerity tuat toik ploce, which ap ears quite
clear froi the transcript, is that eoven assucing the learned Jesident

Magistrate nad now corrected the first irregularity by signing tae
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order for indictwent .n the information, and that tioe Clerk of Courts
had then curreetly preferred nn indietuent, is thot ne | lea was

teken on this indictuent &t tuis stage which should certsraly have
been done,

The third irrezularity w.ith zy_cars to have token rlace
is that the Clerk of the Courts having already .ot on order for the
trial;_and the trial having heen starfcd; apparently tuen ap lied
for another ordery What he shi.uld have done is Ho .ave £y, lied for
another count to be adied in tue indietent, assuzing teat the

.
indictuent was in existence ot thot stoge, Out thet was not done,
It wp errs thet yet enother order wus made by tie iesrnel “esicent
Lagistrate for a different offence, thi§ tine for sgs-ulting s
consteble in the execution of his duty:

anotbier irregularity then occurs in thet, czzin no peoa
was teken of the op, ellant for this freah oftrence which was being
preferred sgoinst ler,

It is quite clear tc this court thet the entire wrocecdings
were wrong, cnd tact tize op eal will .ave to pe sllewed,

The court hes ccusidered carefully the uvestion s to
whether therc swculc be & new trial or nots It beins; clear fron
what hed occurred cefore tuce learned lesivent Magistrate thot he
whole tricl o ocunts to & nullity, we have decided tint in tie interests
of Justice ftie right thii  is that there should be a new tricl,

hcecordingly, the court allows the ap.eel ané oraers 2 new trial,

Sgdy Sir H, Duffus,.
Py



