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Upon liis plea of guilty‘to the illegal possession of a
.22 rifle and a quantity of ammunition, the appellant was
sentenced by the kesident Magistrate for sit. James to imprison-
ment for two years at  hard labour on ¢ach information, and wos
declared to be a Kestricted perscn under SGection 3 of the
Firearm's isct. The single ground of appezl was thnat the
sentence was ¢xcessive having regard to the circumstances.

When the appellan: pleaded suilty, Counsel cutlined the
piusecution's case. Thereafiér the defence called as & witness

c¢ character @ retired Zenicr sSuperintendent of Police. do far

[¢¢]

as is macerial the following facts emerged. <Carl Rhoden a
brother of the appellant owned the .22 Anshutz rifle which was
duly licensad. BSometime in 198y ne lbaned this riflie to the
cppellant together w;th_some ammuniticnfr pn October 25, 199
one Fitzroy Smart was kXilled by che police in an agxchange of
gunfire and from his bedy this .22 Anshutz rifle was recovered.
The purpose of the loan was said to be-to enable the zppellant

0 protecc himself and his family, including nis mother, who
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lived with him. Carl RhocCen lived on ithe same stretch of lana

some two chains away and there was no restriction upon him as -

to the possession of this firearm.

4]

.The appellant; it was said, never used tie firearm but
kept it in an”unlocked‘hardtbbe'fbgethef;with the amaunition.

In 1988 after lurricane &ilbert, numercus homeless villagers
were sheltercd in the shcggn;“house fer mentiis. 4s there was
no evidence of a breakiné;ih.eithez to tlie hcuse or the wardrobe,
the court was left to draw the inference that scme person abused
the Rhoden's hospitality by removing the firearm.

The appellant once held a firearm's users licence but
it was revoked in 1945¢ and his appeal was never finally
disposed of. ht Easter in 19¢3 there was an uprising in Loral
Gardens in. which suveral police officers were hilled. The
appelliant, his father and Carl ihoden rendered assistance to
the police in capturing some of the criminals who took part in
the uprising and az a conseguence threats were issued agalnst
the lives of. the Rhodens. It was Llhen that a firearm's licence
was issued tu Carl Rhoden. The Rhodens had remained co-operative
citizens with the police.

b, Hamilton submitted that the Resident Magistrate
applied the'wrong test in passing sentence in that she .took.
extraneous matters into consideration and went outside the
statement of facts as admilted by the defence. He said that
the principles applicable to sentenciny on a plea of guilty

shourld be:

e
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the plea should be takwen into
consideration in mitigaticon of
the penalty;
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where uwpon such & plea a dispute
ccocurs between the prosecution
and the defence, us to the facts:
the fcllowing considerations
shouid apply:



{a) 1if there is & jury trial
and the éispute is sub-
stantial, the court may
empanel a jury to det afmine
the facts:

{(b) if the trial is by u Zudge.
alone, the judee may himself
hear -the evaidence from-hoth
sicdes and himself aete Tine
) 1_136: IuCtSf

‘ic)  without hearing evidence, the
court may hear submissions of
oppcsing ceunsel and then
determine the facuvs. In such
& case, however, the court musc
in sc far as pessible accept
the version of the defence.
if the Crown's case consists

- wholly of statements from the
defence, the courl is obliged
Lo accept those stavewments.

- {3) The court should not use the cccasion
to find the accused guilty of a more
sericus.offence than that to which he -
has pleaded guilty nour should the
court use the occasion to determine that
the offender has committed similar
offences with which-he has not been:
charged.

The propos*tlong adVdnceu in fz) ubove are founaed

upon the dLLlS;Gn of the Courst of nppeal in R. v. Newton (i9u3)

/7 Ci. App. K. 13 where it was held thot:

"Where ;her is -a gleu of gullLy Lot

a conflict between the ; pLosecution

and defence as to the facus the

trial judge should approach the. task

cf sentencing in one uf three ways

a plea of not gullty can be entered

to enable the juhy te determine the
issue, or the judge himself may hear
evidence and come o his own ccnclusions,
or tlie Judge may near no evidence and
lisven to the subuissions of counsel,

but if chat course is taken and Lkefa

is a substantizl conflict between the
two sides, the version of the cefendant
must so far as possible be accepted."
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This court aaoptea and appl+ea the decision in Hewton's

case to KR.M.C.A. 17/88 R. v. Pearl;nu N?Lghh {unreported) -

P

judgment delivered on 3rd Web;uﬂry 1986,
We are guateful to M., Hamilton for bringing to our

actenticn not only Wewtoun's case, but that of Williams v. R.

{1983} 77 Cr. app. R. which applied the principles in dewton's

case and alsc &. v, Courtie (1984) &.C. 463 which decided that
an accused ought not torbé éentenbe& for a mpre serious cffence
than that to wnlch he h 1S pleadéé~guiltf; but dc noc find them
particularly helpful in. Lhe ;nauant -appeal There were no
substantial diséutad ‘“cts ag betv;en ‘the prosecution and the
defence nor did che MaglbL“qte"indicate that she was sentencing
the appellant fgx-an offence HOLe $erious in nature or carrying
a higher ma XiRum penaltj than ch*"-ccve&ea by ais guiliy plea.
L vemark mbde by Lhe learned Muglstrutu when passing

sentence suggegts that she was‘;nfluancaufby the character of
the perscn with whom the firearm was found én Uccober 25, 1988
and infereﬁtially had doubt és té how he caﬁe into possession of
the firearmo"shé.SQid;

"This man who is so fearful foﬁ h.s

life has open house t¢ which a

notorious gunman or someone on.

behalf of this gunman hasg such easy

access that he is able Lo remove

nov a revolver but a rifle from the

hoasezwithout'detection.ﬁ
The appellant was no£ béingfg cied for any such cftence and iudeed
a charge preferrea by the prObecug¢on asscciating the appellant
wich Fitzroy Smart,haavbeen withdrawn. To¢ base the period of
incarceration upon the gxoés negllgence ofrche'appellant in securing
the possession éf ﬁhe firearm was an inproper consideration.

Tiis is a case in which the appellant flagranily accepted

a firearm when that which he had been licensed to keep and carry

had been withdrawn by the poliice and his licence therefor revcked.

On that buasis the uppellant’s possession of an unlicensed firearm
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was of an aggravated nature and warranted an exemplary custodial
sentence. Such a sentence would in cur cpinion be impriscnment
for 18 months. iccordingly, we will allow the appeal against
sentence and vary the term of 2 years impriscnment to one of

18 months impriscmment on each count, to commence on April 17, 18%0.




