JAMATICLAL,

IN THE COURT OF LPPEAL
CIZCUIT COULT CRIFINAL £, BLL NC. 81/63.

BEGINA V. HERMAN LANLON,

BEFGAE: The Hon, Mr. Justice Cundall, President

Mr, Justice Duffus

" " Mr, Justice Henrigues
C
g Mr, L, Williems for Appellent

Mr, J.5. Kerr for the Crown.

The President,

This appellent whe is about 17 years old, was charged
with the murder of Mavis Grandison, a girl of approximetely the
same age, He wes found guilty of manslaughter and sentenced to

five yeecrs imprisonment,

The appeal is ageinst conviction and sentence, The

following is & sumnary of the facts.

The appellant had 2 dispute with the deceeased and{tyo
other girls over his ghirt which he had given to one of the latter
to wash for him., They quarrelled end fought., Some hours later
another incident occurrec¢ outcice of o dance hall, known as the
Bull Head in Trench Town., The eccounts given by the witnesses
variec considerably, One of the Crown's witnesses, Cechita
Cempbell who was involved in the incident said that the appellant

<::> cut her on her throet with & knife and that the deceesed girl seaid
to the appellant "You can't do the little girl like that and she
don't do you anything," whereupon the appellant kicked her into
a fence and tuen he spréng on the deceased with a kniﬁg in his

hend, holding(her around the neck. Cachita Campbell then saw

the deceascd move away from the appellent saying "Lord him cut
me," At this stage Cachite Cempbell seys that she feainted and
(:j?ﬁ > did not see how the decessed got cut, |
/ The deposition ofAGlori@ Grendison, a sister of the
decersed and another of the girls involved in the incident, was
read at the triel e&s she haé left the island before the trial,
She releted the incidents leading up to the final incident, She

+ i

wa3 not present when Mevis Grandison wes stebbed but she went to
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the scene shortly after and there picked up a knife 15 feet from
the deceansed's body. She identified this knife as one which she
hed seen the appellant holding in his hend at one of the esrlier
incidents, when she heard tle aeppellant sey "Them must have to go
to Bull Heod tonight. I em going to kill them blood cloth, All
the one Mey May (i.e. the deceased) if she ever come it will be
the first one I kill," She heard the deceased szy to the appe llant,
"I must have to come out and go to Bull Heed," She sew the deceased
go inside a» house and come out with o cutless which one Bhirley
Smith took eway from her, The deceecset then left the yard
ennouncing in the hezring of the appellant tist she wes going to
Bull Heed., It waes shortly after this that Gloria Grerndison heard
sonmething and saw the deceased's deed body,

Louise Smith, another witness for the prosécution
relatea the inception of the quarrel over the shirt, between the
appellant end the decersed. She meace out thet the girls were
really the aggressors and seaid that the deceased and Cechite
Campbell cursed the appellient and attacked him, Thie incident
ended and some time later there weas another incident when she
saw the deceased and other girls again attack the appellant and
beat him, He esceped from ther and ren pursued by lMavis who
was hitting him with the flat of & cutlass., There was another
fight with the girls and the appellant got away and ren again
pursued by the deceased who was hitting hiw with the flat of the
cutlass, Shke saw the deceased raise the cutluss enc then put one
of her hands "under her stouach" and go down on the grouné, BShe
went closer and saw her bleeding f:om her side. She did not seec
how the deceased hed received the fatel wound nor had she seen the
appellant with the knife at any time while the fighting was in
progress. She had in fact borrowed the knife from the eppellant
earlier,that night and given it back te him,

Roy Saunders, tendered by the Crown for cross—exemination,
did not see how the deceased hsd receivec the fatrl wound but

earlier he had secn about nine girls including the deceased
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chesing the agpellant, The deceased had 8bottle ané one Sybil had a

stick., Later he saw the appellent return to the yarda where the
deceased lived whereupon the latter dropped her clothes and said

"We have to fight." The appelilant left the ysrd end was followed

by the deceased who had a cutlass, It was shortly after this that he

heard scmething anc saw the decessed lying on tiie ground still holding -

" the cutless which wos teken by the girl Sybil who ran away with it,

This witness seid that he had not seen the witness Louise Smith,
who weas his girlfriend, on the scene whern the deceased wios running
sfter the appelisnt,

It will therefore be eppreciated that the jury were
faced with two different accountis from the crown's witnesses viz.
Cachita Compbell's account of a deliberate zttack by the appellant
on herself end the deceased and Louise Smith's account which was
the exact opposite being & series of attacks by Cechita Campbell,
the deceased and other girls on the appeilant,

Gloria Grandison's deposition tended to support Cachite
Campbell's account whereas Roy Saunders supported Smith's account,
though each denied being present at the actual killing, The medical
end police evicence was neutral to these differing accounts.

Dr, Pershadsingh whe performed the post mortem exemination formed
the opinion thet death was due to massive haemorrhage and acute
shock resulting from & stek wound through the left lﬁng into the
heart inflicted by a knife, similar to the appellant's with consi-
derable force, though it could have been czused by the deceased
felling on the point of the knife.

The doctor examined the appellant on the mbrning after
the killing and found four injuries which he described as triviel,- cuts
abrasions and bruises = two of which could have been caused by blows
from the flat side of 2 cutlass, one by the sharp cutting edge of 2
cutlese or knife and the fourth by & fingerneil.

Detective Constzble Earle Murdock deposed thet ot
6.30 a.m. on the day following the killing the appellant came to the

FPolice Station where he wis on duty and said "Officer I come give
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up myself sir, Them say me kill the girl at Trench Town last night."
Detective Corporcl Moncrieffe investigeted the matter.

He visited the scene of the crime, saw the hody of Mavis Grandison,

recovered the knife from Gloris Gr -ndison and subsegquently arvested

the appellant who after caution, admitted that the knife wos hLis,
When he saw the deceased he observeu that she was not

wearing a skirt,

The appellent gave evidence on oath, He relcted the
incidents leadGing up to the fin:l incident when Kevis Grendison met,
her death. Undoubtedly these incidents were highly provocaotive
to him, He said he hed given his shirt to louise Smith to put
dowr for him; when he returned ior it he found tuact Mevis Grendison
hed given it to her sister to wear ond when he pretestec Mevis cursed
hinm anc¢ he left her yard, He returncd later to again osk for his
shirt and Cachita Campbell flung it ot hiw whereupon they cursec each
other and Cachita flung & knife at him which cut him on his fece,

He subsequently showed this injury to the doctor who stoted thet

he got the impression thet it wes caused, not by a glencing blow,
but by sowmeone putting a finger inside the appelilent's mouth end
trying to tear it., He left the yard but was fcllowed by a number
of girls armed with & botile, & stick and & cutlass, lec Ly the
deceased, The deceased then invited him to fight and while talking
to him, "her gpit ceme in his face.," The deceased then hit him
with a stick and he ran but the girls backed him up and he had

to fight hie way out. The fight was stopped by Iloy Scunders and
the girls left., He then returned to the yard where the girls lived
and got sowme more shirts helonging to him from Louise Smith and left,
while he wes walking on Central Strect the deceeasec came and stood
before him with a cutless, They quarrelled again and the deccesed

the
slapped him with[ cutlass, He sew the other girls near by so he ren,

T . L
He f001

¢~ o wmetsi eysle by & dance 2ell, He saw Cachita Cempbell
ciose by so he held her end they now started to fight on the ground,
The othker girls came up and sterted to hit him, He then got up

and ran inte ihe dance heli. He hed hie knife in his heénd, Men
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in the dance hall pushed him out and the girls storted to hit hinm
with sticks end the deceased chopged &t hiu wiﬁh the cutlass, cutting
his finger, He was then uneble to run: away due to a crowd and the
girls who were beating him , He then held on to the deceased and
they sterted to fight, He was still being hit and Le became
unconscious, He next found himself yrupning up the rocd and erying,
He scid he did not know what hed haprered aither to himself or to
the deceased end thet he had no intention of hurting or cutting her,
After sddresses by counsgel the judge sumiced up for one
hour and forty—five minutes, The jury retired for thirty-sevén
minutes ane then returned o unanimous verdict of not guilty of
murder but guilty of mansizughter,
On appecl there were 9 grounds ageinst conviction and
during the hecring lecrned counsel for the appellant, with leave
of the court, added a 10th ground, but - - phandoned two grounds,
For the purposes of this judgment it will be convenient to group
the grounds as follows:-
n1, (e) That the verdict of the jury was against the
weight of the evi&ence and the conviction was
patently unreesonable,
(b) That self defence was clearly established and

not negatived by the proscoution,

n
.

Thet the leernea judge hod failed to direct

the jury thet if the etteck upon the appellant

on the highway wes guch as to cause him to fear

for his life or serious bodily injury he need
not retreat and would be justified in attacking
the deceased in self defence,

3, Tﬁ@hwthc‘1earned%judge%shbﬁldﬁba7ecdixeﬁtg§Rﬁye
jury thet on the evidence death by.accident.
wan o resl peesibilitys.

. (&) Phet the iesrned tiial judge should moi have

admitted in evidence the depdéitinn of Glorie

Grendison,

& 2.
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(b) Theti heving Cecided to admit it he should only
keve done so after #ll the other evidencce for the
prosecution Lou heen adduced,

(c) That in his summing up he shbould have reminded the
jury trot they had not seen or hecrd the witness and
that they had not hed the adventage of heasring her
cross~exsmined,”

In regard to ground 1.(c¢), this srouné was improperly dreawn but
no objection was token to it by lesrned counsel for the Crown, It
was no doubt fRtended to‘reud "that the verdict of the jury should
be set anside on the ground thrt it is wnreasoneble or cannot be
supported having regord to the evimence,"} in the words of the
Jucicature (Appellate Jurisdiction)Law 1962, Sec. 13(1).

This court has on meny occasions criticised the use of the
words "against the weight of the evidence" in grounds of zppeel inp
criminal cases, There can be pc dount thet "this phrese is in-
accurate and is one which cinnot properly be substituted for the
words of the stetute” [-per Lord Tucker when delivering the reasons
of the Judiciel Coumittee in ALADESURU V., R, /1956 7 4.C., 49 et
P 56_7. The statute here being considered was a Nigerian Ordinance
but werded in terms identical with those of the Jameican Law,

Greoter eere should be tnkenlgggaing grouncs of apveal,

In the instant case the Court has however given considerction to the
ground as if it were properly dreawn,

Ls mentioned enrlier the witnesses for the Crown fell into
two categories, On the one hand was the nccount given by
Cachita Compbell supported in peart by the deposition of Gloria
Grandison, If the jury cccepted as true (L. evidence of Caclita
Campbell this wes e cose of delidboroste murcer, On the other hand the
account given by Louise Smith painss sn entirely different picture.
After previous incidents she descrikes & final scene in which the
accused is being chased by a number of girls including the deccased,
with 2 cutless, Cachita C.mpbell with & broken bottle, one named

"Miss D", onother named Syhil with o piece of stick, ond othlers,

denizcns of Back o' ¥Woall whow she did cot know. They ccught him
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and were beating hiwm but he ¢ot away and ren off, The girls
contipued to chese hin, the deceesed striking him with the flat
of the cutless, He ren up Central Road, fell and the girls agzin
caught up with him, louise Swmith continues, "When they hang on

(:? hiw on Centlrzl Nood wos becting him gnd him fail down, 1 saw the

) . |

girls them down on him beeting hiwm still end he was trying to help
hiwself but he could not overcowe the girls through it was plenty

of them spd 1 sow when the rirlic

p ¢ff him and hin run up
Central Road, 1 sew Mavis held up her hand with the cutlass was
running after him snd knecking hiw with the cutlass.®

¢, Did the cutlass crtck him? A, No sir,
Q; Tell pme tlhiis? Central %oad and where now?

(:) A, Centrel #ccd rnc Sixth Strect Corner,

S, Jtnd then whet hoppened clter that?

¢ hend with the cutlaoss

A, 1 saw vhen bhevig bold oy
blike this end aftorwrrds § sowee e ee

Lis Lordshiypy: Which hond?

A. Her left hond plesse. 4nd I sew when she pot her
hend under her stowach and she went down on the ground,

Mr. Muirhead: And what happened?

(:) A, I saw when she lay down flet on the ground anc I sow

people was running around her,...

G, What you saw?

A VWheu T vwent up theve I saw bex loy down with the
cutlaoss into her hard zui I saw she was bleeding.

. Kni{e
L serres of guesbions nhovt the kwrse follwwed and thenm
Mr, Muirheed asXed:-
G, Wew when yas acw her f£211 down bleeding where was he?
C\, | | .

P A R e van cpd goag, s8ir,

i tves. - sxtoanttion this is whet she said,

Q, Now at this time, tae last time, now about how
nmany people were wve:r him beatirg him?

A, About nine of then,

€. .Aboutl nine wonen?

by
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A. Yes, Mem, pure (sic) women,
Q. That time you saw them suddenly ecase off him?
A, Yes pleese,
Q@ 4nd Mevis got wup cnd held her stomrnch, or side
or wvhetever it is?
4, When the crowd e¢ase off him I sow Pampes (appellant)
running,
Q. ind what you saw Mavis do?
L Mavis Grendigon run after him like this with the
cutlass in her hand znd knock efter him,
His Lordship¥ Who eszscd off him at that time?
by The girls that were besting him pledse.
€. Then what happened?
A, I sce when the girls essed off the mcn and he
ren and Mavis Grendison ren ct him with the cutloss
into her hand and I saw when she turn back holding
up her tummy like this,
Miss Morrison: She didn't catch him
A, No please,"
There can be no doubt thet the jury must Lave been faced
with an extrémely difficult tesk having regerd to the fact that
the Créwn had put forward, as indeed they had to, two totally
irreconciliable stories and, no doubt, & verdict of guilty of
mansleughter does not on the face of it seem unressonable., Un the
other hend, when one comes to analyse the evidence, it would scen
that the jury must have rejected the story told by Cméhita
Cempbell, Vhet has exercised our ninds during the weeks that
have elepsed since the oppeal wes heard is whether in the
rejection of Cechite Cpmpbellfs evicdence the Crown hcs, &s it
cleeprly ia their duty to do; negatived zelf defence - sec
Chen Kou v. R. (1955) A.C, 206 and R.v. Lovell (1957) 1 Q.B, 547 ~
or whether the jury could reasonably heve relied on part of
Compbell's evidencerao to negative self-defence nlthough (ej--ting
oy tonowvoth of the &Cﬁﬂﬁl/killimﬁ.

P

T3 is ihe wiew -F the court thed She dunvr mumetodmvo
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rejected the story of Cacﬁita Cempbell in itsrentirety - it is
totally irreconcilable with the evicence of Louise Smith and this
being so, if they did rely on it tc negative self-defence, thet
would have been unrezsonable.

We therefore turn to the rcst of the Crown's evidence,
Having examined it, we are of the opinion theat the Crown has feailed
to negative self-defence,

The accused in his defence tells of being cliased and
beaten by & geng of young viragos led by the Decessed who was
armed with a cutlass, He ndmits having & knife but denies ha#ing
used it conmsciously, The nature of the injuries he¢ received herdly
bear out the violence of the attack he describes but the Crown's
witness Louise Smith describes & similar atteck and it may well be
that these youny termegents were more concerned with terrifying the

Accused than inflicting serious bodily harm, The Accused like wmeny

encther before him similerly placed elected to say that he becane
unconscious, As he put it, "When they lick wme, I don't know what
happen, I first find myself running up the rosd end crying. I just
find myself run out of the crowd and crying," This is not & very

convincing explanetion but it does not, of itself, negativeiself

defence even although he admits heving & knife, The Accused himself ;
is little more than o boy. It must, for hinm, have been & most
frightening experience. As he, himself, puts it, he did not intend ‘
to hurt the Deceased or znybody. He said, "I was so afraid. Afraid
of how she have the cutlass end chop me ané I don't intend to cut
her with my knife?”
We are.of the opinion thet the Crown has feiled on this
évidence to negative self defence and that the verdict of the jury

is unreasoncble,

In view of this decision we do not consicer it desireble
to discuss the other grounds of appeal,
The appe al against conviction is cllowed, the conviction

ameshed cnd o judgment and verdiet of sequittal entered,
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