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FOXy J.4., N

How far is thekcouyt bound by the note which the

-

, _
- shorthand writer takes of proceedings at a trial? - That is the
fibroad‘Question posed in this appeal. The court must accept and

. act upon the shorthand note as it has been transcribed; bdbut to

this general rule, there are exceptions. If a mistake is

discovered in the making of the note, or if the note is admitted

. to be inaccurate,_the court is not bound by it., This accords

- with common sense, and is suppofted by authority (vide R. v

A: ‘Edric,Martin 20 CR. AR, p+103), Neither position obtains in

'this appeal however, No error has been discovered, and no

~of the summing-up which is in question, reproduces cdrrectly the

.Shorthand writer's note which she méde at the trial. So the

_error in the transcf&pt, so that the court is able to feel entirely

inaccuracy édmitted. To the contrary, we have'beén told by .

~ counsel for the crown that the transcript of the particular page

precise form in which the question posed above is presented in
this appeal, is whether there are any other exceptions to the rule

that the court is bound by the transcript, in addition to the two

identified above. In our view, one further exception can be

confideﬁtly asserted, .If'it is obvious that there is mistake or
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satisfied that the printed record does not :epresént what had
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transpired at the trial, or what had been said, the court is not

, bound by the note as tfanscribed.

No rule can be stated, and no principle defined whereby

the obviousness of mistake or error may be ascertained. This must

be determined in the light of the particular circumstances in each

case, In this case the circumstances are as follow: ' In the

course of a summing-up at the triél_of the appellant and another

accused person at the Montego Bay Circuit fo; warehouse Ereaking
and larceny of tyres and receiving, ﬁﬁe judge iégt to the Jjury, the
quéstion of accomplice vei non with réSpect to thé principal witﬁess
for the crown. This witness, Ahthoﬁy Dillong,was a taxi-driver,
The gist of his évideﬁce was thét at about 3,00 a,m., on the 13th
June, 1970, he had used a van to assist thé accused and pthers to
remove a quantity of tyres from a dump near to the warehouse to a
laﬁg in Montégo Bay, and that when the poliée came to him later that
daj,’he had given information which led to the recovery of eight
tyress Curtis Earle, the manager of the warehouse, identified
these eight tyres as some of the étolen tyres., ¥arle also gave
evidence of the breaking of-the warehouse on the.night of 12th June,
and of the §uaﬁ£ity and value of the missing tyrese. |
_ | In the course of his-general direétioné.to thé jury,
the judge said.thiSQ | L | |
"If you are satisfied that Dillon is ‘an accomplice then,
Mr, foreman and @eﬁbers of the jury, it is my duty to tell
you that although you cah'convict on the e%idencé of an
”;ccomplice it is dangerous and unsafe to do so unless the
evidence is corroborated; and at the outset and at this
:tiﬁe of my summing-ﬁp Mr, foreman and memberé of the jury, I
" will tell you that there is no corroboration in this case and
there ié no evidence that the crown has Juﬁ;;;;cb you couid_
consider is capable of corroborating the evidence of Dillon;.
So you will bear in mind that it is dangerdus and unsafe to

convict the accused without COI‘I‘ObOI‘ation' ceoceccensesevnce

Although I have told you it is dangerdus and unsafe to convict
) Tte
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thg_éccuéed unless the evideﬁ&e of’the accompiice is corroboratéd,
it is also open to you to convict the accused even though fhere is
'ndVCOrrobqration if you ar; quite sure that the witness is speaking
tﬁe truth, but bear in mind tha£ I say it is:dangerous and unsafe
to convict the accused on tke evidence of an;accomplice." -
Then followed fhis pa§§age'thch'has given rise to.thé
compiaint on appeal; - R 1’;'~ - . o ’k.
| nmr.'Earle told you thaf the w;ré-house &as Srokén into énd
the t&res stoléﬁ; that is evidencé'direct or circumstanti;l
which‘implicates thé prisoners, which lonfirms in some
‘ﬁaterial pafticular not only the evidence given by the
eccomplice that the crime has been cohﬁitted but also the
Evidgnce,that the prison%?s coﬁmitted it, and so you bear in
. iind, Mr. foreman and members of the ery when you come to
. consider the evidence in this case in particular the evidence
of Aﬁthony Dillon." |
Ex facie this passage gontains a serious misdirectibn, which if it
héé in fact been given, must have misled and confused the jury on
a crucial aspect of the case. This was the burden of the complaint
on appeél. ‘Is there fherefore an obvious mistake or error in the
tranécript? |
| The.firsf point to notice is that the judge tola the

.

Jury in the clearest possible terms that there was no evidence in

the case which was capable of corroborating the evidence of Dillon.

It is more than strange, it is real}y incredible that immediately

~ thereafter, in the very next brzath, he should have gone on not only

to tell the jury the opposite of what he had just said, but to point

out as corroborative evidence, matters which were manifestly not so,

to the extent that no lawyer, however inekperienced, could have
thought that they were capable of affording corroboration,

The second point to notice is that the evidence of

Earle obviously went no further than to show that "the warehouse

. was broken into and the tyres stolen', and to identify the tyrcs

“in court as some of the missing tyres, In the detailed reviasw of
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'the evidence of Earle to which the judge proceeded immediately after
-making the questioned statemenﬁ, discussion was confined to these
matters, There was no suggestion that Earle corroborated Dillon,

and nothing in the nature of a direction as to the manner in which

Earie's evidence céuld have been caéable of corroborhting Diilon.
Suéh a direction would certainl& have been givén_if immediately
prior to the detailed réview of Eaéle's evidencé, the judge.had
jndeed told the jury that Eerle's evidence that:
. Mghe warehoﬁse was broken into’and the‘tyfes stolen
was evidencé which implicated the prisoners. .
The third_péint'to.notice-is thaf the statement:
"that is evidence, direct or circumst&ntiai, which implicates
the prisoners, which confi;:s in some material particﬁlar
_not only the evidencé’giygn by the accomplice‘that the
* erime has been éommitted but also fhe evidence that the
.prisoners committed it"

is a reproduction of the second part of the sentence which is

'emp}oyed in Archbold to describe <the characteristics of corrobo-

rative evidence. (Sece Archbold Z7th Edition paragraph 1296).

At that stage of the summing=up the judse was not reviewing the
'd

evidence, He was making observ~*ions on the law, It is there-~

-+ fore logical and consistent to t’ink that what in fact the judge
 did éuggest to the jury was that Zarle's evidenée did not fulfil ”

- the requirements of corroboratiwv~ evidence, and that undzr the

pressure of taking & shorthand n~<tc of the summing-up, a garbled

account was produced,

The fourth and perhnps most weighty point to emphasize

is that neither crown counscl nar counsel for the other accused

noticed anything-amiés in what the judsze had saiq, The error is so

glaring that, if it had been made, it is impossibleto £hink that

it could have escaped thc attention of both counsel, or that having

been noticed by them, they could have failed to point it out to

-y

the judge,
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In the light of these comsiderations.we feel sure that R ¢
the transcript contains an obvious error as to what in fact the

judge said. The court is not bound by if.

De

We are satisfied

that there was ro misdirection, The complaint on appeal is

without substance, The appeal is dismissed. The conviction

and sentence are affirmed,
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