by failing i< warn himself in the
fullest foxm of the dangoers of act-
ing upon uncerroborated evidence of
visual identification.

2. The lazarned trial judge erred in
law by refusing *the no-case sub-
mission of counssl as the
identification svidence adduced was
weak, of poor guality and
uncorroborated,

1 wif N
LN F e ey
JBMRICR
il TEE COURT OF LPPELL
SUPREME CCURT CRIMIWNAL APPELL WO: 1858/90
BEFORE: THE HCON. MR. JUSTICE FORTE, J.A.
THE HONW. MISS JUSTICE MORGAKN, J.4h.
THE HON. MR. JUSTICE GORDOH, J.A4.
R. v. HOPETON McCaALLL
Dr. Paul Ashley for appellant
HMiss Carol Malcclm for Crown
i7th February, 1982

_ FORTE, J.A.

a In this case the appellant was ceavicizd for the offences
of illegal possession of firearm and robbery with aggravation in
the High Court Division of the Gun Court neld on the 1lth day of
December, 1990. He was sentenced ic 7 years imprisonment on
each ccunt at hard lazbour to run concurrently.

This appazl comes frem tha grant of the application for
lzave by a judge sitting in Chambors.

Before us, Dr. ashley for the appellant arqued three
grounds of appeal, the firsi reads:

PN - - . . .

L "l. The lesrned trial judge erred in law



. The lsarned trial 3ndge
ing the burden to ths
establish his innccone

directed himself in co

of the matier at nauu.

Consequently, this court cannot be suze

appropriste censidasrations were given by the lzarancd trizl judge

[EN
n‘

in arriving aiv this voerdg
Having hzard the arguments of Tr. Ashley, and

Miss Malcolm having been calls 2 upcn ghe, In our visw, cerrectly

conceded that grounds cne and iwe were grounds of appeal to which

n view of the decizion vhat the court has

=

there was RS answar.

1%

taken in relation ro this matter, no detailed rgasoning will be

given for our judgment. BSuffice it Lo s2y that in relation to

U)

ground three the passage complainsd of by ihe appellant in the
learned judge’s summation when he was conzidering his verdict
reads as follows:

««+ What the Prosecution said, I believe
the presecution has proved thoeir case
baeyond a reascnable doubt an? that ths
burden shifts te the accused to @stabllsh
their innocence. ..."

There is really little ithat we can say about such a direction.
it discloses & complats misconception by the learned trial judge
in relation to the burden of proef in 3 criminal case. To say
that the burden shifts to the accusad to cstablish his innocencs
ig a statemeni which is absolutely wrong in law and on that
groun¢ along the conviciicn could never stang.

in relatien te the first ground of appeal, with the diligence
of Dr. Ashlesy, we have examined the sumnatsion by the learned
trial judge and no whers can it be found that he demonstrated
by what he said that he approached ukz gque¢stion of visual
identification with the caution required in such cases. Needless
o say there ars nc ¢xprass words whick showad that he applied
that principle. Tha: ground also standing along would be

sufficient to dispose of this appeal.



Dr. AShley alsc argued ground +woe in which he contended
that the learned trial judge erred in law by nct uphcolding the
nc-case submission. In cur view Miss Malcclm gave the answer
te that submissicn. The guesticn of credibility did arise in
the case but that is a guesticn of fact for the tribunal to
decide &t the end of the case. There were nc such sericus
aiscrepancies which would necessarily prevent a jury properly
directed from coming to & conclusicn adverse tco the appellanct.
in those circumstances we find that ground twe fails. HNever-
theless on the basis cf grounds cne and three the appeal is
allowed, the convicticns guashed and the sentences set aside.
However, having regard tc the evidence and in the interest of

Justice we order a new trial.



