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CARBERRY J.A,

The appel..ant was tried on the 25th and 30th July, 1986,
in the Resident Migistrate's Court for the parish of St. Elizabeth
held at Black River, before His Hon. Mr. R.A. Stewart, and
convicted on two ounts, the first, for having ganja in his
possession on the 9th May, 1986, and the second for taking steps
preparatory to exjorting ganja from the island contrary to section
13 (5) of the Dangjerous Drugs Act.

On the first count he was fined $1,0060.00 or six months,
and in addition was sentenced to two years imprisonment with
hard labour, On the second count he was fined $10,0600.00 or
six months, and in addition was sentenced to two years imprison-
ment with hard labour. The appeal is against both these

convictions.
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The evidence Was to the effect that on Friday the 9th May,
1986, at aboﬁt 2.10 p,m,:a police party of four, travelling in an
unmarked poiice cuf, Qéht‘to the holding of the appellant's
fathef; at Lovely Point district, in St. ElizaBeth. There were
tﬁréé buiidings ot the holding: at the front a dweiling house
occupiednby.the fither, behind it a second dwelliﬁg house, and
at the back a sto:e room. The poliée party parked their car some
d%stance aﬁay, cr:pt round the back of the buildings, and
é;préa;hiﬁg from the rear they surprised a group of persons
gathéféd at the eitrance to the store room and busily engaged,
it turned out, in packaging ganja into paper parcels which were
Wfapped on the outside with plastic tape.
- kOn Seeing the approach of the police party (the evidence
does not disclose whether they were in uniform or plain clothes)

the persons gathered at the store room ran away: amongst them was

the appellant who was a taxi driver, and whose taxi was parked in

front of the premises.

The appellant kﬁéw'aﬁd'wés known to the lcader of the

raiding party,:Det. CorpbraIJAsa Campbell, who recognized him

amongst the gfoup. The police gave chase but did not then catch
any of the fugitives. Walking however in a track in the direction
in which they had run, Campbeli met the appellant réturning to

the scene. He challenged the éppellant as being one of those who

had fun‘away, ané the appellant repliéd "If me did know say ah you,

me wouldn't run zah."

Taken back to the scenc of the packaging Campbell opened
one of\thé‘pérce]s, pointed out to the appellant that they
contaihéé ganja, and.arreSted and charged him for poéseSsiOn of
ganja aﬁé.taking steps to export ganja. Cautioned, the appellant

replied: "We no can talk bout dat sah."”
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There wele some 35 paper parcels, and they had on numbers
and weights writi.en on to the out51dc of the packagcs. They

were square in siape and had been bound by plast1c tape. There

. was .also present somec knitted plastic bags, and it appcars that

some of these had been packed with the smaller square packages,

and some were in process of having the smaller‘packages put'into
them, presumably for ea51cr handl1ng | | ‘

In . gener:l the. ev1denco glven by the pollce went
unchallenged. I: was CllthOd in crosc—cxamlnatlon that fhc
appellant. operat:d hls tax1 in the mandbv1llc area andﬁuér said

to live at Goshe: some dlstance away. The thrust of the

appellant's case, both oeforo the court below and on appeal was

-, .that there was n» real evidence of his 1nvolvement to support

~either charge.

RN

It was siggested that the appellant was entitled to be

_fat,the scene, he might well have bcen visiting his father and

the family home. Therc was however no evidence that his father

was there, and the father had not been charged in respect of the

ganja.  The appellant eclected to give no ev1donce in support of

the suggestion that he was only a casual bystander, but was

.content to rely on his nec case to answer subm1551on.and the

submission, that his replies tc the police were equirocal, and
should not be ccnstrued against him.

The Resident Magisﬁrate}however construed the remark
"we no can talk 'bout dat sah" as being gguivalénr t? an offer
to "do a deal"”, i.e. to buy offﬁ}he;pollde or bribelfhem not to

prosecute, and that in all the C1rcumstances there was sufch1ent

evidence to drav the 1nterence that the appellant had some measure

AR O

of control and jossession whether exclusive or‘Jplnt.
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We have cirefully considered all the evidence and
arguménffdffered on this point. There was clearly knowledge
on the part of the appellant as toc what was going on, and it
was clearlf'guilty knowledge..  While knowledge alone is not
sufficient to ground a charge of pcssession, in all the
circumstances of :his case there was sufficient evidence tc
support the conviction on count 1, re the possession of ganja.

There was however a great deal more to be said in
respect of the second count. Section 13 (5) in part V of the
Dangerous Drugs A:t reads thus:

""ivery person who exports, causes to
e exported, or takes any steps
yreparatory to exporting, any
langercous drug from the island except
inder and in accordance with the
yrovisions of this Act shall be guilty
>f 2n offence against this Act.™
Assuming that ganja or cannabis sativa is
X d §1; oy sl . \ ) ) P
a dangcrous/?ﬁ liag within section 13 (5), was there sufficient
evidence in this case to justify the convicticn for '"taking
steps preparatory to exporting'?

There must after all be some limit as to how far back
the offence reaches, or every person, no matter how small the
quantity, might be said by the very possession of ganja to be
"taking steps preparatory t¢ exporting it.”

The Resident Magistrate, in his Reasons for Judgment

appreciated this point and addressed it in the follcwing words:

"On the question of taking steps to-:: -
export, there was no direct evidence
of this. However, drawing on my.
ex¥xperience I was atTe to say that ‘where
ganja 1s being transported for leccal
use this is nct the method of
packaging. The method used in this '
case was similar tc those used in
Portland and St. James where persons
attempt to go on board the cruise
ships or air crafts. 1 have worked
in Portland and St. James."
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~ Apart from a certain unintentional ambiguity as to the

"experlence"'1nvolved, we take it that in effect the Magistrate
in

was‘pfaYinD/ald the doctrine of Judicial Notice, and saying that

from his experience in the courts, whether as a judge or

advocate or clerk is not clear, he had drawn the inferences set
out above. I : SR,

With respect, this seems to us to have been, wrong and
to involve an unwarranted extension of that doctrinec.

In Cross cn Evidence, 6th Edition (1985) Chapter II

'Matters not requiring proof and judicial findings as evidence',
the author cOmmences his approach thus:

"Tte general rule is thﬂt all of the facts
"ir issue or relevant to the issue in a
given cas¢ must be proved by evidence -
testimony, hearsay statements, documcnts
ard things. ..... cre o

Tteté are a number of .exceptions to. this
general rule. In some cases the judge,
01 trier of fact, is entitled: to find a
f:ct of his own motion, he may take
jidicizl netice' of it. In others a.
pirty may make a formal adwmiission of
relevant matter: v..ooee.. "

He continues: . e : Ce iy o
b “Wlien a court: takes.judicial notice of a
fict, as it may in civil and criminal
cises alike, 1t declares that it will
f.nd that the fact exists, or direct a
jury to do scy, although the existence
. o ¢:’ the fact has not been established by
oo o eridence. v.ooado Mo

The autho having cited Lord Summer in Commonwealth

Shipping Represen:ative :v. Peninsular and Oriental Eranch Service

(1923) A.C. 191 a': 212,dividés the topic into "Facts judicially
noticed without inquiry," énd."FactS‘judicially noticed after
inquiry" and of the former he writes: ;

"I: would be pcintless. to endeavour to make
a list of cases in which the courts have taken
jaidicial notice of facts without inquiry.
Tie justification for' their actiny in this
wiy is that the fact in question is too
nytorious to be the subject of serious dispute.”

»,
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In a late: section Professor Cross discusses the

question of "Personal Knowledge'" and observes that ''The

general rule is that neither a judge nor a jurdr may act
on his personal kiowledge of facts." He observes that this
(uf ‘rule has referenc: to particular facts, and further on

"that the basic essential is that the fact judicially’

noticed should be of a class that is so generally known as

to give rise to tie presumption that all persons are aware of

it,"

Phipson o: Evidence (1982) 13th Edition is to like

effect. At para. 2-06 it states:

"Courts will take judicial notice of the
various matters enumerated below, these
beiig so notorious c¢r clearly established
or susceptible of demenstration by
refarence to a readilycbtainable and
autioritative source that evidence of
their existence 1s unnecessary..... "

at para. 2-08:

"Judge or jury as witnesses: Although,
‘however, judges and juries may, in
arriving at decisions, use their

eneral information and that knowledge of
the commen affairs of life which men of
orédinary intelligence possess, they may
not, as might juries formerly, act on
their own private knowledge or belief
regarding the facts of the particular
cas€.va.." : ‘

It is also useful to refer to this topic in Halsbury,
 4th Edition '(197¢) Vol 17: Evidence. At para. 108 the following

appears:
"Notiorious Facts: The court takes:judicial

noiicé of matters with which men of ordinary

intelligence are acquainted, whether in

hurian affairs, including the way in which

‘‘‘‘‘‘ . but.iness is carried c¢n, or human. nature, or

- in relation to natural phenomena.

He (the judge) may alsc act upon his general
knowledge of ‘local affairs, but he may not
import into a case his private knowledge of
pa-ticular facts, even if thcse facts have
becn proved in previous proceedings."
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The passages cited abuve from some cf the leading
text books on the 1aw of ev1dence 1nd1catt some of thb factors
involved that ars: relevant to thlS CdSL.‘ A fair readlng of
the texts.and th; ases refer1ed to show that in fact "Judicial

Notlce" spans tht_whole range of judicial and quasi judicial

trlbunals. In many cases statute luw”may ﬂrOVi&e for notice

to be taken of natters rcferred to thereln. 'Iﬁ"Othér cases
it is expected that the judge or trier of fact will use his

general knowlédge of lccal factors: See for example Peart v.

et e

Bolckow, Vaughar § Co. Ltd. (1925) 1 K.B. 399,County Court Judge
hearing‘a.claim under the Workmen”s éompensation Act, expected
to use hlS know]cdce of luCal stamdard of 11v1nn ctc., Never-
theless the Coults havc sounht to prtserve the nosition that
personal knowlecwe is not to bL substltutéu for actual evidence.

It can be used, 1o "1ntt1pret" LVldOﬂCe, but not as a substitute

for evidence:  ‘ee for example Wethblall 'v. Harriscn (1976) 1

Q.B. 773; (19767 1 All E.R. ¢41y§ee'tn9:rgmarks of Lerd Widzery
C.J. atfpage 774 (A-B). As 0' Connor J.;'pointed out, in the
same caSb.;t‘pqge 779,;if the”trier of fact uses his perscnal

knowledge as ev .dence, it offends a number of cther basic rules:

V$elis not evidece given in the presence of the parties and is

'ﬁd€t6§én5td cross-examination; -further the party affected may
have no opporturity of meeting such “evidence' by calling
witp?;SeS;Of'his‘OWn, |

Afpuing the appeal on-count Z;Mr. Small for the appellant
cited a number of cases in support of hls submission that the
limits of judicial nctice had ocen eXCbbdﬁd by the Resident
Magistrate in tae passage cited above from ‘his Reasons for

Judgment. Only a few necd bc mentloneu herc
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In Hollani v, Jones (191%7) 23 C,.L.R. 149 Isaacs J.

sets out a valuable guide:

"Tie only guiding principle - apart from
s:atute - as to judicial notice which
-enrerges from the various reccrded cases,
aspears to pe that wherever a fact is so
g3nerally known that every ordinary
p:rson may be reasonably presumed to be
avare of it, the Court 'notices"it,
either simpliciter if it is at cnce
sitisfied of the fact without more, cr
after such infeormation or investigation
as; it consjders reliable and necessary

i1 order to eliminate any rcasonable
doubt. :

Tie basic essential is that the fact is
t> be of a class that is so generally
kiown as to give rise tc the presumption
tiat all persons are aware of it. .This
e«cludes from the operation of judicial
notice what are not '"general” but
"sarticular" facts.

As to "particular“ facts, even the Judge's
ovn perscnal knowledge is not to be
inported into the case. ....."
There are a pood many cases illustfating the rule that
judges may not act ¢n their own private or personal knowledge of

facts: see for example Palmer v. Crone (1927) 1 K.E. 804.

They may not do so even where the personal knowledge is
in fagdt based on evidence given before them in a previous case:

See Lazard V. Mlland Bank (1933) A.C. 289 at 298; Owen v. .Nicholl

(1948) 1 All E.R. 707; and Roper v. Taylor's Central Garages

(Exeter) Ltd. (1951) 2 Y.L.R. 284 where the fact on which the

justices purported to rely had been given in ev1dence in a case
that they had heerd earlier in the same day. |

Our own (ourt of Appeal has shown the same sort of
approach to judicial notice indicated in the passage cited from
Holland v, Jones above, see R. v. Neville Purrier g Tyrone Bailey

(1976) 14 J. L R. 97,




recent tr1ps between the two dcstlnatlons.'

9.
- In the event then we are of the view that the Resident

Magistrate was nct justified in extenditgwgudiqiﬁl ncticeitg the
extent which he did-in thc passaae c1tcd from his judgment, nor
in 1mporttgg intc thc case: hlS ”personal experlen<e“ in -
Portland and St. James° ;.i o ;¢ o ‘“)

Thouch-the.Reéideﬁt Magistfate haétobserved that "on
the questlon of : takln" stcns‘to export there was no direct
ev1dence‘of thid' Crown Lounsel sgught to'argue that the
evidence was in fact sufficient tb'suppqrxuthe conviction on

this score, and 1eferred us to the recent case, in this Court,

of R. V. Nincivic R,M. Criminai'Appeal 167/1985 delivered on
the 8th May, 198¢, . .

In that case, as here,'théfe wds‘a,police raid on
premisegzin whict Nincivic waé‘sleéﬁing . On the premises the
police found parcels of ganja and also pdrC“lS cf hashish, all
wrapﬁéd in paper and plastlc° In that case,‘as in thls
Nincivic.attembted te Hfigé;thé bb]iée or tb énquire ifjﬁﬁ
“out‘of'tdﬁrt" scttlement could nit bé reached. That was not all
huwever, becausc there N1nc1v1c admltted to thc pOllCC that he

was a courier plying his trade bttween Jamaica and Americas

“(He wa's ﬂn Amerlcan c1tlzen) and hls passport shuwed—sevefal

1:. Yoo

N1nc1v1c s case 1s thcrcfore readlly clstlnrulshable and 1it

L

was p0551b1e on that CVILLHCG to draw the 1nftrtncc that he had

taken StLpS "pre;aratory to exportlng”the Lanja ‘with wh1ch he was
found. ) ‘ o o '
In the ctsc ‘now bCfOTL us there was no such tv1dence and

we are ot ablc 16 say o the evidence before- n9~that-ﬂns was not

destined for the local market but was de51vned for export.' It is
possible to conceive of situations in which such an inference

could be drawn, ior example if the packaged ganja had been found

at an airstrip o1 air port. But it would not be helpful to
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~multiply by examrle circumstances of this sort in which the
inference could te drawn.
In the result the conviction and sentence on count 1,
in respect of the possession of ganja, is confirmed, but the
conviction on covnt 2 is set aside. ﬁ
|
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