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HENRY J.A.
On November 18, 1976 the appcllant was convicted by Miss M.

Morgan a Resident lMagistrate for St., Andrew for conspiracy to contravene
Section 2 (1) (a) of the Official Secrets Act 1911, The particulars of

the_bff@noe Were -

"A1lan Issacs and Horace Hardie-Henry, on divers
days between the 24th day of Novembor, 1975, and
the 10th day of Deoccember, 1975, in the parish of
Saint Andrcw, conspired together and with certain
persons unknown to comaunicate tacother persons
not being persons to whon it was in the intercst
of the State their duty to communicate it, the

, information containced in the Confidential Cabinect

( | Subrission 5/4/AF-54 BUDGET REVIEW 1975/1976 and

- Finoncial Profile 1976/77 which the said Allan
Igaacs and Horoce dardie-fHenry had obtained by
virtuc of their office under Her Majesty, nancly,
Ministor of Mining and Natural Resources and
Permanent Sccrctary in the said Ministry."

The appellant who at the time of the allceged offence was the Permanent
Secretary in the Ministry of Mining and Natural Resources was jointly

charged with Allan Isascs who wags at that time the Minister but the trial

ended with the acquittal of Isatcs,

In support of the charge the prosecution led evidence indicating

the following sequence of cvents i=

1. Oo November 24, 1975 Cabinet Submission MeF-54 was
preparcd and of the 34 copices duplicated from a
steneil 25 were deliveroed to the Cabinet Office
for circulation to wuwnmbers of Cabinct.,



-

2. The submission wos intended {or Cabinet consideration
that same doy and copics were thercifore leid on the
Cabinet table for mumbers attendinz the mecting.

3. domong the menbers attonding wes the Mirndster of
Mining ond Notural Resources who at the end of
the mecting took with hinm his copy of the subnission,

4o The following morning that copy of the submission
(Bx. 34 C.G.) wos honded to the appellant who retained
posscssion of it

5. On Wednesday December 10, 1975 there appeared in the
Daily Gleaner a tronscript of whet was described as
he Ministry (of finsnce) Paper which was referred
to by the Leoader of the Opposition Mr. dward Scaga
in his broadcast on R.J«R. on Monday last,™

6, That same day the docunent from which that transcript
was made (Fx., 1) wns recovered from the Gleaner
Conpany. It was what the expert witnesses for the Crown
opined to be a dircct photo-copy of ix., 34 C.G. made
on a copying machine in the office of Consulting
Services Litd., a company whose sole director was
Mr. Edward Seaga.

7. On that same day also the Cabinet Sccretary on the
instructions of the Financial Secrctory recalled Cabinet
Submigsion M.JF-5/, and the request for that recall was
communicated to the appellant,

8. The appellant, while adunitting thot the docwent was in
his possession did not for various rcasons which will
later be recounted imnediately roturn it and cventually
it was returned on the following Monday, Decenber 15,

19754

The learncd Resident Magistrate had before her the documents
in question and from her judgment it appears that she quite properly
conducted & thoroush personal examination of them with o view to deciding
whether the opinion of the two expert prosccution witncsses, Superintendent
Bloomfield and Mr, Ellen ought to be accepteds These cxperts conducted
independent cexenminations of all 34 stencilled copics of the submission ond
of Fx, 1, discovered identifying points of similarity between IFx. 1 and
Ex, 3A C.G, which did not appear on the other 33 copies cf the Cabinct
Subnission and concluded that Fx. 1 was o dircet photo-copy of Iix. 34 C.G.
The learned Resident Magistrate did not accept all the points of
similarity described by Superintendont Bloomficld, but although at least
onc of these appears to be a point also rccogniscd by Mr. Fllen (the cther
oxpert), the learned Rosident Magistrate nevertheless found that her own
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visual examination revealed his conclusions on Ex, 19 (including the rejected
point of similarity) were correct, This is on the face of it an inconsistent
finding,.

The prosccution sought to show by the cvidence of Mr. Zllen and
Superintendent Bloomfield that Fx. 1 (the Gleancr document) was a photo-copy
of a steneilled document. This cvidence was not challenged and must have bcen
accepted by the Resident lagistrate. Noxt the prosecution scyght to show that
Ex, 1 was a direct photo-copy of a stencilled original in contra@istinction
to being a copy of a photo-copy. - Mr. Ellen gave two reasons for his opinion
that Ex. 1 was a direct copy of a stencilled origimal, TFirstly, hc said the
813 Xerox machine reduced the copy by some 67 and by measurcment HEx. 1 was
reduced once only. With this reduction lir. licDonald, the Xerax cxpert was in
agreement, . Secondly, Mr, Ellen said that whoen a photo-copy is itsclf photo-
copied extrancous wmarks, ¢.o, dote and lines wirich oppear on the first photo-
copy are doubled in the sccond photo-copy. Mr.. Ellen saw no such doubling of
marks and dots on Ix. 1 and so concluded that it was indeed a direct copy of a

stenecilled original., This cvidence of Mr, Illen was not challcngeds
Consequently therc was cvideonce on which the Resident Magistrate could find
that Ex. 1 was not madc from a copy of a photo-copy, if the latter had been
made on an 813 Xerox machine,

On examination it is patent that the loyout and content of Hx. 1 is
identical with that of the 34 steneilled copies of thce Cabinet Subimdission.
It would be fanciful to suppose that somconc getting hold of a "faired copy”
could produce a stencil in overy rcspect identical to one preparcd carlier
from a draft with multiple corrcections., It would be equally fanciful to
expect that someone coming into pogsession of the Cabinet Submission would

then have it re-typed so as to exclude the critical words "Cabinet Submission®

and then go on to roll off sueucil copics cixl still further to photo-copy one
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of those stencilled copics for despatch to the Gleancr. It secoms that

therc was cvidence from which ~n infercence was capable of being drawn by
the Resident Magistrate that ¥, 1 wos reproduced from a stencilled copy

[

prepared from thée stencil skin Ix, 2, That being so it was cssential for
the prosecution‘fo zo further and show from which (it any) of the 34
steneilled copies in covidence as Ex, 3 the photo-copy Ix, 1 was made. The
evidence of Mr, Fllen and Mr. lMcDonald was to the effect that Ex, 1 was
made from an 813 Xerox machine. Mr., Wwnter's evideuce was to the effect

at the Gleaner Company
that having secn Ex, 1 on his desk/hc spoke to Mr. Seage and confirmed the
authenticity of Ix, 1. There is in the officc of Consulting Services Ltd., ‘
an 813 Xerox wachine. Mr. Scaga is the solce director of that company.
Tests carried out by Mr, Ellen and comparisons made by hin of photo-copiacs
made from four 813 Xerox machine in the posscssion of Government departments,
led him to the opinion that Ex. T was mode on the 813 Xerox nachine in the
office of Consulting Scrvices Ltd., I an of the view that a finding of the
Resident Magistrate to this cffect is based on credible c¢vidence and is
a reasonczblce one, nobwiilstanding the suboission made on behall of the
appellant that the extrancous marks rclioed upen by lir, Fllen for his
opinion identify the screen used in conjunction with the machine rather than
the machine itgelf,

The arca of greatest importance and in this casc of greatest
difficulty is the finding of the Resident Magictrate that Mthere is more
than anple evidence that ix. 1 was photo-copiced from IFx, 34 C.G. and I so
find as a fact." Mlthough scverel grounds of appeal were argued before

us, tc my mind the entire appel hinges on tivs rvne vital issue and on

whether the finding of the learncd Resident Magistrate on it can be said

to be unrcasonable. Tor hor conclusinng sho rcelicd heavily upon the evidoence
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of Mr. Ellen which she a¢copted in its totality. lr, Ellen arrived at his
conclusions by a process of visual couaparison using magnification where
required and as far as comparison w.s concerned using a comparison
microscope. In his process of cxXaninotion and.comparison, ¥r. Ellen came
upon what he described as certaim Maccidental marks" produced in the
process of duplicating from the stencil skin uscd to make Bx. 34 C.G.

Ex. 1 reflected these accidental marks and none of the other documents
examineﬁ by Mr, Ellen contained similar accidental marks., As a result
Mr. Ellen said, "I can see no practical possibility of the marks which I
have pointed out and demonstrated on the chart occurring on another of the
duplicating bundle.,” He went on to say, "If further bundles were made the
chances of finding these marks on one of thosc is so remote that I consider
it negligible, that is taking all the narks together "

That is a very powerful opinion and in the absence of any
evidence in contradiction, if his cvidencc was believed and his opinion
accepted by the Resident Magistrate as well founded, it was a roasonable
basis for her conclusion that Ex. 1 was photo~copied from Ex. 3. C.G. There
wag however, a most formiaable hurdle in the path of the prosccution as when
Bx. 1 is inspected it immcdiateiy appears that certain words, figurés and
lines which are on Ex, 34 C.Ge do not appear on Ex, 1, Ex, 1 is dis=-
similar to 34 C.Ge in that whereas the following appcar on 3h C.G. they do
not appear on Ex. 1i-

(@) the words "™.F-5/ Cobinet Submission" at the
top of page 1, .

(b) the word "Confidential" stamped at top and
bottom of page 1,

(c) the agonda iten "™3(R2)" written in pencil at
top right hand corner of page 1.

Gi) a number of veritical lines in the left hand

margin saic of which touch upon the typewriting
on . page 1, '

'46&
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(¢) a mumbor of horizontal lincs underlining
the typewriting some of which lines touch
upon the typewriting also on page 1,

{f) staple holes appearing on the top left
corner of all the several pages of Ex, 34 C.G,

(g) horizontal lines on two othor pases of
Ex., 34 C.G, which do not appear on Ex, 1,

For Mr, Ellen to maintain his opinmion based upa visual
oxamination and comparison that Ex. 1 is a photo~copy of Ix. 3\ C.G. he
was required to account for the absence of the typewritten words, the
stamped words, the pencilled word&‘tmagink lines and staple holes from Ex. 1,
He said that therc are certain known devices by the aid of which words,
figures and marks appoariné on the original may be excluded from fhe photo~
copys One method is by erasing the unwanted portion from the original and
then phdto-copying the remainder, 4&n cxamination of Ex. 3A CuGs showed that
no erasurc or an atﬁempt thereat had been made. Consequently that device
could not have been used to produce Iix, 1,inlits prescnt form,

The second device was described as masking., Herc the copier would
Place a strip of paper over the unwanted writings or marks before photo-
copying and the hidden porticns would not be roproduced on the photo-copyi Can
the masking be donc without leaving tell-tale marks? In his cvidence
Mr. Eilen said, "Taking the words "Confidential,"Cabinet Cubmission" and

MM F-54" and also the staple narks in document not yet referred to it would

~ be fairly easy to cover these marks in the photo-copying proccss,"

Mr, Ellen wished to test his opinion and so he carried out a photo=-copying
experiment on the Xerox 813 machine which had been at Consulting Services
Ltd. at the relevanf time and he used Ex, 34 CeGe as his original, In all
his experiments shadow lines,appeared’on the photo-copy indicating that a
masking device had been attempted. ‘His’inability to get a clo;n céﬁy og@@tg*
to have shaken his firm opihion that it wouldybc?fairly éasy to magk ouﬁ_
th%’%%gguted wrifings. Mr. McDonald had a look at IEx. 1 and haviné séen‘th&

Gt
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frame lines, gave as his opinion that thé 813 a scnsitive machine, if able
to pick up frame lines would also be expccted to pick up the line of the
paper used to mask the portion to be cbliterated. DMore than that,
Mr. McDonald said he would expect to see staple holeé cxisting on Hx, 3L C.Gs
reproduced in Ex., 1. Bk, 1 is completely free of shadow narks which would
indicate a masking operation and therc is no indication of staple holes on
any of the pages of that document, Ix. 34 C.G. shows no indication that
corrocting fluid, another method sugsestoed by Mr. McDonald, was used on it
to obliterate words or marks.

Ink marks croasced certain cf the typewritten letters on Ex, 1,
These ink aarks could not be masked without at the same time masking the
typescript involvéd. 4& the typescript on BEx. 1 is regular throughout, if
Fx., 1 had been made fwom 34 C.G. the copying would have had tc be dong before
the ink narks were made., lr, Elen's thcory explodud when he experincented. .
Mr; McDonald was not asked to try and no one with expert knowledfe of how
an 813 Xercx chhine can be adjusted was asked to attempt a demonstration to
see if it were possible to produce a clean direct copy without mutilating
in any way Ex. 34 C.G. In this state of the evidence the approach of the
prosecution, adopted by the learned Resident Magistrato, was that a visual
exemination and gomparison of the documents showed that they corresponded
go closely that the inevitable conclusion must be that &x. 1 was a/photp—
cqpy of one of the 34 stencilled copies of the Cabincd  Submissiong
further examination leading to the conclusion that FEx. 34 CeGe must have
begn the particular cne; that being so, scae nethod mustv have been devised
to obliterate the words M{.F-54 Cabinct Submission" which were an intrinsic
part of the original stoncilled copics and thot sane method whatever it may

have bcen, must have becn used to cbliterate the words "CONFIDENTILLM .

~wherever it appeared. It sccis to me that this approach is temtamount to
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saying that the similarities between the docunents are so great that
although no acceptable explan&t;on for the obvious dipesimilorities has been
given, these dis-similarities can ncvertheless‘be ignored. In my view the
prosecution had to establish at the very lowest a credible theory to account
for the absence from ix. 1 of the disputed writings appearing on 34 C.G.
before it could be said beyond reasonable doubt that Bxe. 1 is a direct
copy of 3A C.G. If vhen all the evidence of the similarities and dis-
similarities in relation to the two documents is considered no credible
explanation is forthcoming as to how the document FEx. 1 was made, the
conclusion that the words: "M.F-5/ Cabinet Submission nust have been deleted
can only be reached on the assumption that Ix. 1 1s a photo-copy of Ex.
3A C.Ge The further conclusion that the mcthod uscd to effect this deletion
must also have becn uscd to dolete the word "CONFIDENITALY is thereforc
based on this same assumption, It follows that when the proseuﬁtion in the
course of attempting to prove that ﬁx. 1 is a photo~-copy of Ex. 34 Q.G.
attempts to explain the dis-similaritics betwcen then by putting forward the
theory of this unknown mcthod the prosocution is attempting to prove a fact
by first assuming that fact to be proved. In my view the finding of the
learned Resident: Magistrate thot ik. 1 was photo~copicd from Ex. 3A C.G.,
being similarly based on the assunption that that finding is correct, is
unreasonable, Since on the prosccution's case that finding is an essential
pre-requisite to an adverse verdict ageinst the appellant, it follows that
such a verdict is also unreasonable and cannot be upheld, For this reason
the dppellant is in my view entitled to succeed on grounds 1, 3 and 4 which
read as followsi-

1« "he verdict is unreasonablc having regard to the
cvidence,

(o8
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The learned Nesident Magistrate erred in

law in finding that the appellant was guilty

of the offence charged as there was no

evidence that he had communicated with, or
acted in concert with or asreced with any person
or persons who acted in furtherance of a

comrion prior arreement or joint criwinal
DUTPOSE. '

The learned Residont liagistrate errod in
refusing to uphold the submissionsof Defeonce
Counscl at the close of the Crown's case thot
there was no case for the appellant to answer,
there being no cvidence either directly or
infcrentielly, of a comuon design by the
eppdicant to carry out or further the purpose
of the alleged conspiracy.™

In deferenceto the carcfully rcascned arguments and subnissions of counsel,

' however, I propose now to deal with the other grounds of appeal argued before us,

The first ground arpued woas ground 5 which reads ag follows -

@

YMr, Downer for the prosection agreed) that if it was neccscary in a charge
for a breach of Section 2 (1) () of the Officicl Scercts Act Lo plead the

cxceptions stipulated in that section it was oqQually nccessexry to do so in a
charge of conspiracy to contravene the provisions of that scction. The

relevant provisions of the scection cre as folliows -

It wag the submission of Counscl for the appeilant Dr. Barnett (ﬁith which

"The indictunent on whdch the Appcllant was
convicted is defective in that the scction .of
the Official Scerets dct 1911 referred to therein
as creating the alleged offence creates an
offence only if the allegoed communicoation is to
any person other thani- ‘

(z) a person to whom the person charged is
authorised to commnicate the matter in
question, or

{.) a person to whor it is in the intercet
of the Steto his duty to coamunicatbte it, -

and the particulars of the indictment only ;
refcrs to the latter category of persons.” !

UTf any person having in his posscssion or control any
eoeessdocument or information.....vltich he hns obtained
owing to his positiocn as a perscn who helds or has held
office wmder His Mojostyeeseeeney
(a) commmicates the.....document, or information
to any person cother than a person to whom he
is guthorised to communicate it, or a person
to whom it ig in the intercst of the State his
duty to communicate itecesesise.,

that person shall be guilty of a misdencanour,™

N
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In considering this ground of appcal it is, I think, necessary to
distinguish between the averment in an indictuent and the burden of proof
of thatlavormont.- It is always nccessary to state with clarity the offence
alleged and there are nany cases in which a negative averment although
forming an intrinsic clement of the offience neod not be proved by the
prosecution bub must be stated in the particulars of offencc. ‘ihus in the
case of an indictment alleging an offence against the Statute 9 & 10 Will
3, C..41 Sergeant Hawkins in Howkins Pleas of the Crown 7th Ed, Vol, 2

Ce89 S, 17 p. 460 expressed the view that "althouzh the indictment states

that the priscner ‘'then orat any time before, not being a contractor with

or authorisced by the principal officers or comiissioners of our said

lord the king, of the navy, ordnancc or victuallers or victualling office

for the usc of our said lord the king, to mcke any stores of war cted yet

that it is not incumbcnt on the prosecutors to proﬁo this negetive averment,
but that it is incumbent on the dofencdant to show, if the truth be so, that
he is within the oxception in the sbatube,”

In the ingtant casc Mr. Downcr subaitted that comunication to

any person is an offence, but that act is cxcuscd if the person to whom the

comiunication is made is within cnc of the two categorics sot outs It was

~therefore his submission that the indictment nced do no more than allege

the communication although in a casc where the prosecution's casc was that
the person to whom the commmunigation wds que did‘not fall within a
particular category the indictment could so staﬁe. In either event, he
submitted, the onus was on the accuécd to show thnt the person to whom the
comnunication was made was within onc of thc two cxecepted categories and
the accused was entitled to be acquitted upcn showing that the person was

within either catogory. He referred to Archbold Criminal Fleading Bvidence

ceg
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and Practice 38th Ed., para. 3232 wherc the suggested fora of indictament
_reads i~

"Porticulass of Offence

A B, on the . day of .» being
a person holding office under Her Majesty and
owing to his office heving in his possession o
docuent, nomely ,comrmmicated the same
docunent to being a person to whom he
was not authorised to comuricate it."

In my view the offence created is not comunication to ony person but
comunication to a person who doos not foll within either of the two
categories set out in the scction, and the indictment should so state.

This was thc forn of the indictment in R. v. Crisp and Harcwood 83 J.P.

121, and unless the form in Archbold intends to usc the words M"person to
whom he was not esuthcriscd to communicate it," as a shorthand method of
referring to the two categorics of oxcepted persons, in ry opinion that
forn is defcctives To my mind the words "other than a person to whom he

is authorised to communicate it, or & person to whom it is in the interest of

o e o . i »
the State his duty to communicate it...,do not create an'excontion op exemption

from or qualification to the operation of the statutd' vhich under rule 5 {2 or

the Indictment Bules nced not be nOgatiVCd in the particulars of offcnce,
Rather they form an intrinsic part of the offence i£self. However, although
for the reasons I have atienpted to set out the indictment is defective,

in my view that defect can be curced by amendnent in this courd pursuant
"to Section 302 of the Judicature (Resident Magistratcs) Act without injustice
vo the vppcdlant nd I would if uccossiry have ovdered that the particulars of
offencc in the indictnont be cmended by inserting noxt after the word

"persons” where it appears for the third time, the words "to whom they

were authorised to comaunicate it, or,"

G
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In so far as the question of burden of proof is concerned, I am

of the view thot following the principles cnunciated in R, v, Brrington

Edwards (1974) 59‘Cr. App. R, 213, it lics upon the accuscd to show that
the person to whca the coniunication was made was within one of the two
permissible categories. In that casc the appellant was convicted of
selling intoxicating liquor without holding a justices' licence authorising
such sale, contrary to Scction 160 (1) (a) of the Liccnsing Act, 1964, the
prosecution having led ne cvidence te prove that no justices'liccnce had
béen granted to hia. In holding that the prosccution was not obliged to
lead such cvidence the Court observed i~

"In our judegnent this line of authoritr establishes
thet over the conturics the comion law, ag a result
of experience and the nced to ensure that justice is
done both to the commumnity and to defendants, has
evolved an exception to the fundamental rule of our
criminal law that the prosccution rnust prove cvery
clencnt of the offcnce chergeds This exception, like
so much else in the common law, was hammered out on
the anvil of pleading, It is limited to offences
arising under enaoctments which prchibit the doing of
an act save in specificd circumstances or by persons
of specificd classes or with specified Qualifications
or with the licence or permission of specified
authoritics.”

In the instant case there was no evidencc by the appellent to sugpest that

(]

if he communicoted the information in Ixe. 34 C,G. it was to o person to
whom he was authorised to comaunicate it or to whom it wag his duty in the
interest of the statc to comaunicate it.

Dr. Barnctt sought to argue thot Cabincet Submissions generally
are not necessarily confidentinl in their nature, that one nust examine
the .particular document for the purpose of determining its confidentiality
and that if, as in this casc such cxaminntion loads te the conclusion that
the.information it contains is not confidéntial, onc nay draw the inference
that its disclosure would be authoriscd or, in the alternative that it would

not be contrary to the intercst of the statc to disclose it. Whatevoer me

a4 by tho

be the merite of this acrpuwicnt it is, I think, loarpely bluw

gen
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evidence of the appellant which discloses that he at least reparded and:
treated the document as hichly confld ential, For these reasons grourd 6

ought to fail that ground being as folloy

x')
l

"The learned Resident Hagistrate errved in law
- in finding that the Aypel;nnt was quilty of the
(:’) oifence charged in that

(&) it was not alleged or provod that he had
consiired to cormmnicate the matter in
question to a person to whoim he was not
authorised to corrmumicate it, and

(b) it was allepcd but not proved that he had
ccusplred to corrmunicato it to a person
other than a person to whom it is in the
intervst of ‘bh\,, Statc his duty to
communicate it "

Ground ‘7 was to the following cffoct i-

(:«/ "The learned Resident Magistrate crred in law
in upholding the objection to questions by
Dofonce Counsel ¢3s1gnuu to show that such
informaticn as is containcd ia the Cabinct
Subnmission in question is sometines or had been
comnunicated to persons outside of the Cabinet
and Ministers of Gevernnent™-- Sce Notes of
Ividence, De 25,

In suppott of this pground veforcnce was nade to the notes of evidence
in which thce following passage occurs i-
(h t "Question:  Doce the lidrdstry of Finance give «

information to Bank of Janauica?
Mr. Kerr oujocts, -

Objoction uphcld,”
The notes of evidence do not indicate the ground of objéction to the
question asked or the reason for upholding the objection, but the
preceding page of the notus of evidence reveale that the same question in
a different form had already becn asked twice and answered - in one case
following an objection to it. It is rcasonablc to conclulc fhut the
learned Rosident Magistrate disallowed the question on the third occasion
as being repotitious, This she was ontitled to dos In any cvent there is
no indication that Defcence Counsel was provented from ostablishing if he

could that any disclegure by the appellant was cither to a person

to whort Dvroyess ausheriond he ek it oor he 2 mergon to whon




=1/~
in the interest of thc state it was his duty to make it, In iy view this
ground nlso ought to fail,

During the course of the hoarin: of the appeal we indicated our
views in relation to ground & but for the purpose of the record T shall
restate them., The gravamen of the complaint in this ground wag that the
statements given by the accused Allan Igaacs ought not to have beon admitied
in evidence. In our vicw these statéments werc not in any cvent admissible
against‘the appcllants The quostion of their admissitility generally could

only  te rclevant to the hearing of the appeal 1f it could be shown that the

learncd Resident Magistrate had made usce of then in coming to her decision

in so far as the appcliant was ccncernced., The learncd Rusident Magistrate

was at pains in her judgment to decl first with the appellant although he
was not the person first nomed in the indictaent and it is only in relation
to the accusced Isaccs with whom ghe subscauently denlt thot she referred to
the statements. In eur view thorefore the question of the adnissibility
generally of the statement did not arisc in thié appeal.

Finnlly, I turh to the behaviour of the appellant in rclation to
the return of Bx. 34 C.G. after its recoll by Cabinet. The cevidence for
the prosccution discloses that the recall was first comwmmicatoed to the
appellant on Wednesday, Deccombor 10 at .30 = 9,00 a.m. by one Mrs, Rennalls,
At that time he sgid he was going to a mectin: with the Minister but would
let Mrs. Remnalls have the docuaent thot morning,  Just before 10.00 a.m.
he handed Mrs. Rennzlls some Cabinet napers which did not include the
requested document. That afternoon Mrs. Hennalls left o note reminding the
appellant to return the docunent and that night she telophoned hinm at hig

home for the same purlPose. He adiittod rcceiving the note and assured her

Iz
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that the decument was safel; locked away with othor papers, The
following morning the Cabinet Secretary attended in person to collect
the docuwaent to be told by, the appellant that he did not have his keys
with him, that he was on the point of leeping for Milk River with the
Minister on official business but that he would bring the document nex
morning., That afternoon Mrs. Rennalls again spoke to the appellant who
said he was on his way to a meeting for which he was giready late but

he had spoken to lMr. Murray (The Cabinct Sccretary). On the Friday
morrming both Mr, Murrsy and Mrs. Lennalls spoke to the apnellant who
promised lr, Murray to take the docwacnt to the Cabinet Office when he
found it. Later a Police Officer attonded the Ministry and found the
appellant apparently searching for the document but in vaine, That ndight
Mr, Murray reccived a message from the appeliant that the document had
bech found abd it was coventually returned by the Minister on the llondey
morning at the regqucst of the #ppollunt. The appellent's cvidence is
that he hnd locked away the document with others in o breifease in a
locked cabinet @ s ante-room but did not recall until after the visit
of the Police Officer where L wad placed it. It was argued by the
prosccution that this bchaviocur pointed strongly to guilt and one of the
questions I have had to consider is whother if oughtito be taken into
consideration in rolation to what I hove earlicr described as the vital
issue of whether Ex, 1 was a direct photo-copy of Exe. 34 C.G. T hove
corie to the conclusicn that although all the eovidence would have to

be considered in determining the guilt of the appoellant, cvidence of

his behaviour subscquent  to the allezod comying of Hxe 34 CuG. would
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not be relevent in deciding the fundomental issue of whother Ex. 1 wa

a direct photo-copy of Ix, 34 C.G.

gscntonco,

I would allow the appeel and sot aside the conviction and

I agrce

T acroas
L L\,L)J.OL,

In She ovent thoe anpeal is allowed and tho conviction and

'

secntence set aside,

%






