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HRIGHT, J.A.s

These are the reasons which we promised to put
in writing when on January 25, 1988 we treated the
application for leave to appeal as the hearing of the appeal
which we dismissed and affirmed the conviction and sentence

of death which was passed upon the appellant on May 20, 1987

v Gordon J.

The point at issue in this appeal is whether Section
34 of The Justices of the Peace Jurisdiction Act confers upon
a trial judge a discretion as to whether he will admit into
evidence the deposition of a witness who died since making the

deposition. The relevant portion of the Section reads:
M ceccsnssosso.and if upon the trial

of the person so accused as first .

aforesaid, it zhall be proved by the ‘

oath or affirmation of any credible

witness that any person whose deposition

shall have been taken as aforesaid is

dead, or so ill as not to be able to

travel, or is absent from this Island or

is not of competent understanding to give
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“evidence by reason cf his being insane,
and if also it be proved that such
deposition was taken in tho presence of
the person so accused, and that he, or
his counsel or solicitor had a full
opportunity of cross—examining the witness,
then, if such deposition purport to be
gigned by the Justice by or before whom
the game purvorts to have been taken, it
shall be lawful to read such deposition
as evidence in such prosccution, without
further proof thereof, unless it shall be
aoroved that such deposition was not, in
fact, signed by the Justice purnorting to
sign the same:

Provided,; that no derosition of a person
absent from the Island or insane shall be
read in evidence under the powers of this
section, save with the consent of the
court before which the trial takes place”,

No criticism was made of any aspect of the summing-un
by the learned trial judge. Accordingly it should suffice
briefly to out-line the evidence so as to put the issue in
its true nperspective.

Detective Sergeant Theodore Malcolm, the Sub-officer
in charge of Crime, stationed at the Morant Bay Pclice
Station, left the Station at zbout 10:45 p.m. on June 11,
1924 to the district of Prospect in search of Donovan Edwards
who was wanted on a charge of Burglary and Larceny. He
took with him the appellant, a Corporal in the Special
Constabulary Force attached to the C.I.F?., Mcrant Bay,
Detective Scergeant Ellis (then Corporal Ellis) and Acting
Corporal Clarke ag well as a prisoner whom he took from the
cells. 1Instcad of Doncvan Edwards, they found his brother,
Byron Edweards at the home where they went. Eyron took thenm
to where he thought Donovan could be found kut he was not
there. Beforz going to this other place, Detective Sergeant
Malcolm left the prisoner along with Zicting Corporal Clarke

at the car in which they had travelled. While Acting

Ccrporal Clarke was by the car, he saw the deceased,
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fiaureen Robinsen and her bov-friend Leroy Sutton who had jus%
Left Sutton's home nearby and he calleﬂ‘to therm. Yhen they
ceame to him he spoke to them and thereafter they sat on tha
grouné beside the car while Acting Corporal Clarke stood

begidc the car. The prisener was inside the car. Within

ih
Lie

five minutes of these two persons taking their seat on the
round, Detective Sergeant Malcolm and his partyv returned
and, upon Acting Corporal Clarke accounting to him for thair
presence, he advised them to go back home because it was late
Sutton had intended to accompany Robinson to her hone)
after he had released Byron Edwards to return to his home.
0f the perscns mentiocned 50 far, 21l excert the priscner who
did not testify and the appellant, testified that they saw
these two persons beside the car and that includes Detective
Sergeant 2llis who testified on behalf of the apoellant.
Ellis not only saw them but heard Clarke speak to Malcolm
about them and heard Malcolm tell them to go home. There was,
however, this significant difference between Ellis and all
the other witnesses on this point namelv, that the aprellant
had not arrived at the car while the two persons werc therc.
The appellant, he said was left about one chain behind. On
the contrarv, Malcolm said that after he spoke to the personsz
and they. left, he opened the driver’s door (he was the driver
and the vehicle was a right hand drive) and was abhout to get
into the car while the appellant wag standing at the right
rear dcor of the car. He suddenly hezrd an explosion behind
him. He looked arcund and saw the aprellant with his pistel
in hand pointing down. Then he saw the appellant raise the
nistol and fire two shots at the two persons who were then
5-7 yards away with their backs toward the car. HHalcolm

ghouted "What is that"™ and the appellant respended pointing
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in the direction of the two persons who had by then fallen
to the ground “fee a man fire affier me deh”. Malcolm saw
no one but the two prestrate victims. HMalcolm went up to

them and saw them both bleeding from gunshot wounds. Both

&3

zppeared dead. Both were put into the trunk of the car a
bodies to be taken to the Princaess Margaret Hospital -
Rcbinson on top of Sutton, but the car failed to start.

Zilthough Malcolin had heard onlyv three shots he
reported on his radioc that there had been a shoot-cut which
repcrt he said was based on what the appellant had said.
The "bodies” were subsequently transferred to the trunk of
a pelice car which responded to the radio call for help.
But unkncwn ¢o the police, there was life in Sutton's body
though he could not move and he testified later that he
heard what was gcing on before he was placed in the trunk
of the first car. 2rrived at the hosrital, so he testified,
the police tcld the porters they had two bodies for the
dead house but Sutton saved himself from that destinaticn
then by calling out when he recognised the voice cof a porter
whom he knew. The porter announcaed “One of dem no dead
He was then admitted ﬁo the hospital and survived to testify
at a Preliminary Examination held on March 3, 1985 but died
before the trial. The admission of his deposition into
evidence at the trial is the subject-matter at ghe heart
of this appeal. PBut more of this anocon.

After leaving the "bodies® at the hospital,
Detective Sergeant Malcolm returned to the Morant Bay Pelice
Station where he fook the aprellants firearm from him. It

had in 3 spent sheclls and 2 unexvended cartridges.
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The evidence of Acting Corporal Clarke confirms the
presence of the appellant at the time when Detective
Sergeant Malcolm spcke tc Sutton and Robinson and sent them
off. He was seated beside the priscner on the back seat of
the car when he heard first one explesion and then two others
in rapid succession in the direction where the two persons
had left. He did not leave the car but when he looked
through the car window he saw the two persons lying on the
ground.

Byron Bdwards testified that when he returned to
the car in company with Malcolm, Ellis and the appellant
he saw two perscons kneeling beside the car and when he
approached them in an effort to ascertain who they were,
the appellant tcld him “to run, whet was he looking for?”

He took the advice and ran and when he had run off about
one-half chain he heard a shot behind him sc he drew to
the bank on one side of the road. He hecard another shot
coming from the same direction. He did not hesitate any
more but ran off home and heard a third shot from the same
direction. .

of Maureen Robinson

The cause of death/as ascertained from the deposition
cf Dr. Venugopaul which was admitted into evidence was shock
and haemorrhage resulting from a bullet which had entered
the left temporal region and whichy after passing through
the left frontal lcbe of the brain, the base of the skull
and the right parietal lobe of the brain was found lodged
in the right varietal bone. Examination and comparison
by Assistant Commissioner Wray proved that that bullet had

been fired from the appellant’s firearm.
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The appellant testified in his own behalf and
called Sergeant Ellis in sapport of his claim that he
fired in self-defence, that is, in responss 4o shots
fired at the police €rom the direction in which the two
bodize were retrieved. PFarther, at the time wiien he
fired, he saw nc one. &aid he, the first time he set eyes
on thcose persons was when the bodies were brougﬁt to the
car. But as stated before even Sergeant Ellis admitted
that when they rceturread to the car he saw the two persons
sitting beside the car but he sought to 214 the appellant
by saying theat the a peliant 4i4 not return while the
persons were there.

The lines were therefore clearly drawn and despite
the overwhelming evi'ence of Dotective Zergeant Malcolmn,
Acting Corporal Clar-e and Byron Edwarcds that the appellant
roturned to the car +hile the two persons were sitting/
kneeling beside the :ar znd ag to what wranspired
thereafter, Mr. McBern thought it best to tender in evidence
the depcosition of Leroy Sutton and althcugh Mr. Edwards
raised au objecticn “o its admissicn, the learned trial
judge believing, as *t turned out erroneously, that the
Court of Zppeal had held tha* he had no discretion where
the witness had died, stopped him in nis tracks. It is out
<f this ruling that this appeal found its genesis.

It will be scen from Zfection 34 (supra) that the

prcsecution cannot proceed without the Covrts permission

et o

teo read the depos

&

ition menticned in the proviso viz. where
the witress iz absent from the island or is insane. The
reasons are not: far to seek. As regards these two instances

the trial judge is very clearly given a discreticn. ©n
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this basis, thercfore, it is inferentisl that a similar
discretieon does not exist reqarding the other witnesses
mentioned in the Section viz. the witness whs has died
since giving his deposition and the witness who is too

ill to travel. It is noted that by the language ”"it shall
be lawful to read"”, the Section makes the evidencge

admissible and the right to tender it at the trial is,

without more, conferred upcn the prosecution.

In a scholarly and very well researched juddment

in Regina y3. Richard Scott and Dennig %Walters SCCA 153

and 154/1980 (dealing with the admissibility of the
deposition of a deceased witness) Carberry, J.A. traced
the history cof the judicial discreticn in the Commonwealth
both at Common Law ané by statute from as far back as 1554

to the case of Sang v. The Queen (1879%) 3 WLR 263 and so

Ear as statute supports the claim that a discretion ekxists
the judoment at page 49 states:

"We are clearly of the view that the
statutery provisions in cur Act glve
nc power to exclude the depositions
where it is shown that the witness has
died or beccme too ill to travel to
court. Such discretion as the judge
enjoys under the statute rclates only
to witnesses who are absent from the
island or have become insane.”

It is, however, recognised that quite apart from
any statutory provisions the judge has the duty to ensure
that an accused person has a fair trial acccrding to law:

Sang's Case. Considering Section 34 in the light of this

Common Law principle Carberry, J.A. at p.55 states:

"The Section in our judgment makes the
depositions of witnesses who have died
cr are toco ill to travel to court
admissible withcut the consent cf the
Judge, whereas his consent is needed
when it is a case of the witness being
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"abgent from the island or affected by
insanity. “n the former case the Crown
need onlvy ‘ender the doposition and the
cnus of sucrcessfully appecling to the
judge to e.ercise his roesidual discretion
to excludce it, lies on the accused and
his Counsel. It is Ffor the defence to
establish the facts cr factors that make
it unfair “or thet evidence to be admitted
and to perzsuade the jufge to exclude it.
Cr. xthe other hand, in the two latter cases
i# will be for ¢he prosecution under the
statute to sccure the ‘udges consent to
tne admiscsicon of the deposition, and there
will be therefore, an onys on them to
secure that consent. The application of
the resicual discretion of the trial judge
will app'y to all cases hut there will be
impo:rtant diffcrencas in the onus of proof
and ‘n its application depending upoen
whic!. particular cause for admitting the
deposition is being sdvanced.”

This judc @ent which was deiivered on Deccmber 20

&

13¢2 states clea: sy that the trial judge when dealing with

)

the question on iy 18, 1927 undoubtedlv had the discretion,

which he disclzii ed, to admit or estclucde the deposition of

Leroy Sutton. Bt the conus was upon the defence to persuade
the judge to exc ude it. Mr. Edwards is in the advantagecus
positicn of know ng exactly on what grounds appeal would
have been made t - the trial judge tc exclude the deposition
gince he was Couasel for the defence at the trial.

Fesponding to the Court's reaquest to state what fact would
p )

make the tria’ unfair by admitting the deposition lir, Edwards

stated that fact to be that the defence would be denied the
cpportunity of cross—cxamining the witness. Supplementary
to this, L2 contended that the deposition should not have
been admitted hecause it containé matters not testified

by the police witnesses e.g. that the appellant told the
witness toc run and that the first shot was fired between

Leroy Suttca and Maureen Rorlinson. Eut there is nothing

exceptional abcut such details. The witness,. Byron Edwards
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testified that the appellant told him tc run before he ran
¢ff leaving the two voersons whose identity the appellant
had prevented him from ascertaining. No pclice witness
gave such evidence. Further, Byron Edwards stated that
the first shot which caused him to draw close to the bank
as well as the other twe shots were fired behind him.
Accordingly, the deposition of Lercy Sutton did not in
anyway introduce ncew matters which the appellant had no
cpportunity to challenge. Lercy Sutton was closely
cross-examined at the Preliminary Examination by Counsel
who represented the appellant,

The trial judge examined the depcesition for the
guidance of the jury pointing out such discrepancies as
existed between that evidence and that of the police
witnesses whe, incidentally were all full of praises for
the appellant. Importantly, too, he discussed the
limitations of the evidence in the abscence of the witness
whom the jury would not have the opportunity of seeing for
themselves. Without the deposition, therefore, the case
for the prosecution would not have been seriously impaired
and it is cur judgment that no case has been made out for
the exercise of such discretion as a trial judge has to
@xclude evidence in furtherance ¢f his duty to secure 2
fair trial according to law. T.e fact that the witness is
dead, and consequently cannot be availakle for
cross-examination, is the basis of the statutory provision.
Howcver, the judge was obviously wrong in ruling that he
dces not have the discretion ceontended for by the defence.
Accordingly, the point raised in thc appeal was decided
in favour of the appellant but we applied the proviso to

Secticon 14(1) of the Judicature (Appellate Jurisdiction)

2.09




10.

Act and dismissed the apprenl as we considered that no

substantial miscarriage of justice has actually occurraed.

&
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