_[LBEFohti THE HON. MR JUSTICE ‘ROWE --PRESIDENT
S THE HON. MR. JUSTICE CAMPBELL; d.A.
THE HON. MR. JUSTICE BINGHAM A

ere Y

”thMr. Leon Green for Appilcanff!ﬁ;fr'.mfﬂ”

h'}Mr John Moodle ﬁor Crown

”ﬂﬁafﬁMayﬁdﬁfaﬁafis 1987

’" +h'5 ma++er *he aPPitcanT was cothcTed on e

o jfha?h Sep*ember 1986 affer ?rlal whlch tasfed for Three days before

'ff;Reckord J (Ag ) s:TTtng asone in +he Hldh Cour+_Dlv;s:on of The Gun ffoh;;flhfuh S

:j e-oCourT for +he offences of i!leoal Possessuon of a F:rearm and for

'1_Common Assau!f,_respecf:vei HIS conVIc?lon_on each counf resulfed :n 3ffffafff

| ahﬂa sen?ence of +hree vears a? Hard Labour |n respec+ of each coun+
The snno!e éudge refused an appi;ca+:on for leave fo appeal

'F}hon 26Th March 198/ and when Tho ma?+er came before +h|s CourT affer

'3”Thfhear1n9 argumenfs by Mr. Green,_in wh:ch ?he";our Grounds of ADpeai were |

'Q,fcondensed and argued as R sungle grouﬁdﬁfwﬁfhouf cai!nng on iearned Counsai

;rhfor The Crown, we refused The appigcaTaon for !eavc To appea! and rn keepung

s ;jjﬂWifh a promise made a? +he Tlme of our refusalﬂ we now pu+ our reasons :n?o

g -.’:wrl'i'mg :

De!roy Merchan+ The praﬂcapa! wafness for fhe Crown operafes

' faﬁeha Beer JoanT af Gran?s GaTe ln The Fru|+ful Vale area 1n fhe parish of

T*ﬁhePorTiand hlS house belng s:*ua?ed no+ far from Thes smail shop H:h_hh'h

:&fhoperafes +h 5 shop along w:fh h]S glrlfrlend one Mlss Prudence McBean :]f“ﬁ;f;rl




of 1o+h 3u|y 1986 around 9 30"

":e}besng escorfed by poiicemen from_fhe_Hope Bay Pol;ce Sfaflon, under ?he

37 The charges aga;nsf The appfrcanf whlch ied +o hus convncfton

R arose ouT of an :ncrdenT af Mr Merchan?“s shop a+ Granfs Gafe on +he nlghf

';h A+ Thaf +1me o group of suppor#ers of

'”~ﬂ :fhe Peop!e s NaTnona! Parfy (P N P, ﬁwere on: +he1r way back from a poiiffcai é;; ;f3f”? F

| 'emeeT:ng held aT Dumphr|es wh:ch 15 also 51*ua+ed in Tre same par}sh 'd';f}'jff o

";NVP

; supporfers thCh was

"'paSSI;ggfhrough Granfs GaTe & mofor*cade of

f":fcommand of Sergeanf Samuei Taylor came To a s+op aT a secfion ef The matn

;‘road a few cha|ns .rom Mr Merchan+“s shop and where a number of houses are !}f~“ S

'7ff'fs:fua+ed lf appears fhaT Th[s sfeppang WQS due To an aTTack bezng made

ﬁg]-'Paullne McBean Weféf?hﬁ;Wb?ig;Mh

"fupon Thls group of P N P supporfers byspersons from The Granfs Ga?e area. wﬁf": S

: *7  ACCordung To Mr Merchahf;asf?he crowd of P N P suppor?ers

i  hi5 shop faC|ng Tne_roed The applucanf po;nTed fhe muzz!e of aigﬂﬁiiﬁfhieiiﬂi'”

.{face The handle of ?he gun was covered with a redtha'dkerch;ef ;;.iffef"“

"_Mr Merchanf':aJd Thaf alThough he was fr:'bfened by ?he'conducf‘of The ffh;e_'fﬁ-f

”'}egppllcanf he was no?_so fr|gh+ened He was able foﬂsu_mOh'UP enouqh “ourage ff -

.'To be ab!e fo Te!i The appllcan+ ”Unu go away from here wlfh unu pOlkT!CS

'_w ”- Whereupon_fhe applncan+ Then Ief+ The shop and wenT oufsade 1nfc +he

ef'from ef ln The atr

Foliow;ng Thts dfscha ge of sho?s There was a furfher ;ncsdenT ..

‘7ﬂ*n Wh‘CheThe suppor+ers ef bo+h of_fhe'fwo maJor polITJcal Par+xes,,?he :]1,3 i

"'Peooie 's” NaTtonaI Parfy and +he Jamanca Labour Par?y (J L Pj)7

: ”1;_iseszed The oppor?un|+y *o sTarf a commo+|on, in whlchﬁsfones”,ere hurled aT

':;_each ofher;'nc_There wasalsc an exchange of gun' Four policemen

= who were a par+ of The escor? of ?he P N P-'suoporfers were sen? by Sergcanf

ee_'Tay!or_+o_;nves?agaTe fhe |n010en+ The commo?:on causad_Mr 'erchan? To:i

seemed To haveff@‘j" o




5 '
'-5své to Ieck up his shop and ne“and'PnudencerMcBeen?nere ferced'fo seek
-grefuge in-his hotse where he: wa+ched ?he rest.cf the proceedungs from his e
ne.Lverandah P . e
. h Durrng Mr Merchan+‘s absence persons forced the' door! of fhe
: shop onen and goods and money were’ removed Ffrom :T . __ig,.
. The account of Mr Merchan? as. To +he conduc# of the appiicanf
.hIS poesessaon of: +he gun and His ac+aons in +he shop and hiS dlscharging of
.flf into the’ air was supporfcd by Prudence McBean.- ergeanf Taylor s
”-evxdence is aEso of nodittle s:gn:frcance a5 he: Tes+;f3ed +o: hearlng *wo
:exp103|on5xwh|chvsounded 1Ike~cun+sho+s-compngﬂfnom'The*d|rec+ion*where-*uenr
'.Mr Merchanf‘s shon is gituated: and Thas ‘securred very. shorle af+er he had::
".dlspa+ch dfour polsce members ef ?ﬁe escorf o 1nvesngaTe The |nC|den+ f.j
in which 'stones were being: +h rown’ af +he P NP supporTers in; The mofor-cade
The f irst fuo explosions wers foi fowed :-ab'd:u'-t-‘ thirty ssconds 1ater by further
dischargss. T
' The gun-shots and the stone throwing continued for about ‘+-e}3 i

,m?nu+e§' Affer Thas ceased The parﬁyof P N P, suppor#ers and: The pel:ce

:~ 'escor+ conftnued on +heir way ?0 The drs rrc? of Shrewsbury

The folEow:nc morning Sergeanf Tayior recelved 3’ reporf fremiz;
lDe!rov Merchan* and acflng upon fh;s repor? fhe app!tcan? was' arres+ed “and o
-:'charged ThaT same day about’ 11 {30 5 .m. W|Th These +wo offences,. ‘When il
.cau*loned +he appf|eanT made ho - s?afemenf T R
o Sergeanf Taylor ec+!ma+ed The crowd on fhe n|gh+ of The

' |nC|denT cT abouT eighfy~f|vL perSOns whtle Delroy Mercnanf's es?rmaTe wes:ﬁﬁfl"
B over one hundred persons | - |
| R The appitcan? gave sworn ereence and” called Some four wlfnesses '
"-:flnciuding +wo poIICe consTebIes An?hony Young and Errol Ferguson,'who were iﬁ,-f

'-1n The po!ace escor+ perTy

The appfacen+ densed haveng anyfhxng To do wafh De!roy Merchan+;};"

on' The nlgh+ in quesflun and soughT +o p!ace h!mseff aT a!] maferuai ?1mes
':near The fren+ of ?he group of P, N Q SUppor?ers. He adm:r*ed that The
'_vehac!es in which ?he parTy suppor+ers were Traveil:ng did come” To a sfop o

_reachtng Granfs Gafe when sTones were: Thrown at The group



.”..was ?ravei!:ngs buT tes?nf;ed furfher +o be;ng:ordered back |nfo The ;f

“-f_vehncie by +he poixce_and_fo obeyung +his order

 app!¢can? affr;bu :";:f:; if: ; ~tT: ;i :__.;
':-iﬂzas belng due fv?
- ;fTWas a J L P‘:achVisf.and he STaTed ThaT The:r accounTs:were false and

'f-concocfed

 ; by The appf

.”':~when The!'heara'

He also adm|++ed To aftgh%ang from”+he vehuc!e in whnch he

Under'crOSS*examzna%:on by iearned Counsef for +he Crown The

y‘Merchanf and;Prudence McBean, Jf

  _¢3- Bo+h Cons+ables Young and FerguSOn supporfed +he accounT given

ﬁhf"fwfo where he was aT The Tlme of The sfone Throw;ng and "

he fJFST explossonsa

Before us Mr Green con?end d Thaf

1ﬂ”in hes summano up ?he Iﬂarned Trla} Judge -
*ersapprehended the eviderice of the app!;canf ?”;f“__:_ o
_ in'two vital areas and 's¢ misdirected him= L o
”V-;seTT o +he orea? pregud:ce of The appfacanT'iff*f*4"' ”

?{The summlng—up merely recr+ed +h l'Q:dence i
. of The witnesses for the Crown, the: Defence :
edand +he subm|551ons of bOTh Counsel Semd

30 The iearned Frial judge failed fo resolve fhef
SO }}ssue‘of_confllcf en reiaflon fo +he fac?s :

r:CourT of revnew as Th;s Cour? ;s, hasﬁfefore ;f fhe basrs as To how The
"_wifrlbunal hear;ng fh maTTer be!cw arr;ved af rTs conc!usaon Thts 1s of

'337|mmeasurabte benef:* fo +he CourT bo+h in fhe preparaT:on of +he maffer and In:fft  f :-f 

pOfITICB| b:as on fhear par? '+he“reason1being Thaf'MerchanT  ;j _ ; .5‘5




X .narrownng down The ereas.of ergomenT ‘as well 55 ass%sfing in The eVOIdance
'eeof frlvo!ous appl|ca+|ons for !eave To anpeal e | -

| DespnTe Thls, however The absence of reasons or flndings in-

f: +he semmafloo would no? necessarily prov1ue a basus for ols?urb;ng The .

':'verdicT of +he Iearned Tr;al Judge who as The Tribunei of fac? had The {zshjr
:fciear and d:sflncr advan#age of see:nq end hearlng +he w:+nesses aT +he Trlal‘
and of we;ghlng and assessuno +he demeanour of +he qunesses There lS ”

cnoThlng to lndica+e from a careful exqmsna+|on of the ‘summation that fhe $: :1*

.'.iearned Trnal Juﬁge did no+ make ample use of the opporfun1+yufhaf he had 1n :

::Thls regard ?Prov;ded +herefore fhaf on an cxamnnaTnon of +the prnn?ed ffe :

record +here exus+ed maferlei ev;dence upon whach There was a sufftCIen$

basis for “the Tearned trisl Judge to come +o “the' decision at which. he'.%{:“'nr

Larrlved There would be no reason for Th15 Cour? +o :nferlere w1+h The

"-deC|5|on aT whech he” arr!ved

= gun-sho?s

Thc maln +hrus+ of +he subm:ssnons ofllearned Counsei For The r
appl;canT wes Thaf when ?he eV|dence was examined whaT the ‘while matter
' _fresoived ;Tself down To was an |ssue of facf as fo wheTher ?he !earned.
"-+r;a| Juﬂge, in cccep+1ng ?ﬁe accoun?s of #he w:?nesses for the Crown in:
'preference ?o ThaT of- fhe app!acanf and hss w1+nesses fell ln?o ‘error.
; A!Though rf was sugocsred To De!roy Merchanr +ha+ he was an e
_acTtvasT for +he J L P Thss sugges+son was. denled by hsm Sergean+ Taylor‘
+es?;mony as. To The flrs? sechnce of. gun- shofs, supporred Deiroy 'Vierchan‘i‘7
. accounf Thaf +wo shofs were fnred and Then came fhe genera! d|sTurbance
Moreover |+ is: somewhaf srrange Thaf aifhough bofh ConsTables
: Young and Ferguson were Towards +he fromt of The moTcr~cade and Therefore
:;nearer To Delroy Merchanf's home and shop; end sGrgeanf Tuylor
'heard Fwo exp!os;on?hsgundlng llku qurwshofs com:ng from The general dlrecflon

I-of Merchanf's home /ne:fher of fhese fwo corsTables were abie to. assnsf fhe

- CourT as To fhe sequence of evenfs refa?rng :n parftcular fo fhe exchange of

B



Nhen The eV1denca adduced on bo+h sndes IS ﬂxamlned whaT fhe

" jma?Ter clearly rosolveu 1Tse|f down ?o was an :ssue of fac+ be*ween TWO

"?ﬂjconfilcftng vers:ons and ?he 1earned Tr:al Judge, hav;ng seer and heara The fafs;-“fﬁa?

for the Crown

'ﬂaleTnesses/regardcd Thetf Tes%;mcnv as bslng The more credible of The fwo

7”5;afvar510nso;,a ;.cwa~;~'93

' ffrfrom fhe Iearned fr;al JUdO@ s- sfafemen? of h:s reasons for has cccap+ance

In +ha fanal anatysas a!fhough This Cour+ wouid have benef:?fad

'*fof The Crown s case and hiS reJeﬁ+aon of The defenca s versnon on 8’ careful

'sexamlnaTlon of fhe prrn+od record we can fand no bas.s for dtsfurb:ng The

"5a7'averd|cf aT whach he arrtved

Accordlngivg The aPD!tcaT:on for iaave +o aopeal aga|nsT ~Ifﬁff3fffT.?{f;

"3;'conV1cf¢on was refused

"ﬁﬁ_sAgalnsT The Persons ACT whzch |s fhe ralevan+ secfxon reiaf;ng ro such

In so far &% Tha senfence :mposed on Coun* 2 wh:ch chargas

;ane aPPi;canT wa+h Common Assau1+ is Poncerned, a senTence of Three years

' 7:1mpr|sonmen* a+ Hard Labour was :mpcs;d %owever”::ecfzon 43 of fhe Offences

'Iaoffences, provedes fcr 8 maxzmum senfenca of zmpr:sonnanf |n such cases of
5*7one year,_ !T appears fherefore Thaf The senfence zmposed on +h:s QQUPT was

Cin excess of The max:mum senTence of 'mpr:sonmch perm:ffed by Iaw and The

- asennencc ‘on CouﬂT 2 as accord:ngiy reduced ?o one of one year ::f”3~3“ 5




