iN THE COURT QF LPPEAL

SUPREME CCURT CRIMINAL APPEAL KO. 58/32

COR: °TEE HCOK. MR. JUSTICE FORTE, J.h. /7

THE HON.MISS JUSTICE MORGAK, Jufi. s

THE HOK. MR. JUSTICE WOLFE, J.4. {7AG. )

K. wv. HOWARD HERRY

Canute Brown for ipplicant

HMiss Paulette Williams for Crown

December 7 & 18, 1992

HWOLFE, J.a. {4G.)

The appellant was convicted in the Trelawey Clrcuit before
Courtenay Orr, J., 811ling with & jury, for the cffence of wound-~
ing with inteout. Fellowing upon chis conviction, he was ordered
*o be impriszoned for three years at hard labour

HAVING haard the ATGUMENts, we al

L@ conviction
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appellant be reuried in the next session of the Trelawny Circufs

Court. The appaliant was o
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2] surety. We promised to pub our reasons in writing. We now make

Briefly, the Crown convendad tiat the appellant went to the
home ©f the complainant aiong with other policemen and Jamaica

Public Service Co. Ltdepersonnsl o investigate a case of abstract—

The complainant ran from tho iiouss. whersupon he was chased by the

appeliant and shoi in vhe burtocks whils in flight.
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‘he defsnce, on the ocher hand svaced that chie vichkim

bolted from tha houss armed wiipk 2 knife. The zppellant shoutgd,

"Police, stop”. The victim ran up & 5:ill znd the appellant gave

T

chase.  During the chass tne appellant stumbled and his firearm

- - Lo 13 P - By =y w - 5 [ B v e i~ - 4
went off, NOUS Were alse heard frowm anciher fivearm,”

ci

seven grounds of appeal wers Filed.butr for purposs of thisg
judgmant, only two of these grounds raguirs any Lieatment,
Ground ¢
Complaint is made as follows:
“That the learnsd §
dirsct the jury ade

of accident and ¢
posed with his wreax

AT i c
statamaent resulred in AppLlican 2ing
denied vhe consideration that Lhe Jury
should nave given to biz dafsnce.”

wrinn the plea of accident, the only dirsetion given by tha lzarned

trial
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accident. 7This was ne more than 4 commant on tha coaduct of thsa
appeilant in trying ro gs=i the vietim to plead guilvy o che
cifence of assault at common law. Lo where did the judge 1ell the

jury what in law amounted to an accidant. Heither did he

up. &t the end of Uiz summacion ne addrossed the Court thus:
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The fzilure to so direct ihe jury amounted Lo a mis-

~
i

e The learned Trial Judge erred in law
and in his inlsrpreiation of the facis
when he teld the jury that thers was ‘no
contast’ about the complainani baing
woundaed by ih@ Lpplicant in light of his
zguivecal suatement from thz Jock as to
whe had shct tne complainznt and thers
baing ne evidonce adduced by prose-
curion that ha had shot ths aipant
ana in view of the svidancs - e
witnesses for the Crown thas LS WG
fired by cther policemsn atv ceng of
the incidzno,®

Tnis complaint is justified. The learned ctrial judge left

the issue of hew the victim sustained his injuzry on the basis fthat

ot
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the appzllanc had admivzed “hatthe show which injured vhe vicioim

was discharged from his fivearm. This was clear 1y incorrect. In

his szatement frem the dock the appeilant saids
I gave chase and during ihe chass 1
stumbled, my firearm wsant off. Shov
weare hezayd alse frop ancther firvsarm.®

W
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This passage which contains the defence of the appellant, regquired

the judgse Lo diract the jury that +hey had to decida whether o

event that the jury found that the shor was dischargsd from fhe

was discharged accidenially or deliberately, as tha Crown asserted.
Un the other hand, if the shot which injured ¢hse victoinm was
discharged from a firearm in the possession of some other pELson,

then the appellant was entitle
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in failing ©o so direct che jury, it cannct be said that

the dezfencs of the appellant was fairly left to ths jury. This

non-dirgction amcunted o a misdirectlon in law.



Miss Williams for the Crown urged that the Court should,
in the circumstances of <he case, consider applving the proviso.
We cannov say that had the judge directed the Jury properly, as
we& have indicated, they would necessarily nave arrived ar the
same verdict. For this reason, we think it would not be appropriate
Lo apply the provisce. Howaver, becausce of the nature of the
evidence adduced and which we have rafrained from examlining in
detail because of the dacision we have arrived at, we are ¢f the

view that the intersst of justice requires thaw there ought to be



