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IN THE COURT OF APPrAL

SUPREME COURT CRIVINAL APPEALS 1MOS. 1154 & 150/84
f BEFORE: ©ThE MR, *”'TI E CAREY, J.A,
e TN MR, sTIC ROSS, J.A.

THE Mit, J?CTILI CAMPREILL, J.A.
R, v, FHOWARD MCDONALD §
TERRENCE CHUNG

B, Small § . Murray for dcbonald

doward Hamilton, G.C., & R. Fletcher for Chung
e i, Pantry £ Miss V, Grant for Crown
o

NOVEMBER 5, ¢, & DECEMBER 9, 1985
CARLEY, J.A.:
On 30th MNovember, 1984 in the iffome Circuit Court

vefore Wolfe, J., and & jury, both these applicants were

o convicted on two counts of an indictment which charged

Conspiracy and Robbery with Aggravation. As to the first

count, the particulars of offence were stated thus:-

\\\‘
N _ "Howard McDonald, Terrence (hung and
Q Hopeton Blair, on divers days between
N the 15t day of October, 1573 and the
N 15th day of December, 1983 in the parisi
of S5t., iary, conspired togsiher and with
otier wersons unknown to stz2l money from
the Hlpfﬁﬂtc Branch of the Bani of Nova
Scetia Jamaica Limited'.
. The second count alleged that the three gersons named in
L\“” the first count

"o %o 15th day of Decembeyr, 1923 in the
parish of S5t. bMary, bheing topether and
with other persons unknown and armed with
offensive weapons, robbed Verma Curdon of
One I"i'hicn9 One Hundred & Two Thousand,
Five Hundred Dollars in cash (51,102 Sﬂu)“
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The accused Blair was uscquitted on both counts. The other
two, the present =pplicants, were thereaiter ecch sentenced
to concurrent terms of two (2) years imprisonment ot hard

fabour and fifteecn (15) years imprisonment at hard labour

respectively.
In so far as Terrence Chung was concerned,
tir. Fletcher intimated that he had carcefully comsidered the

record of the summing-up and was quite unatle to find any

matter on which legitimate complaint could be made to enasble

Eim to put forward submissions of any merit. Ve shared

learned counsel's view and accordingly, refused the appli-
cation for leave to appeal by Chung and directed that bis
sentence should bepgin to run from 28th February, 1985. As

regards the other suplicant, we sranted leave to idr. Small to

-

to arpue three sunnlementary grounds which we sot out here-
under:

1. The Learned Trial Judge wrongly directed
the iury thnt the cvidence of Mrs. Verna Gurdon
that she received a glass of Kool-Ald and cup
of fever grass tea from o person who she could
not identify was capable of amouating €O corro-
boration of the witness Allan Govdon. (Sec
pages R5-346 of the record). Similarly., the
Learned Trial Judge misdirected the jury at
page 87 by telling them that the nolice officers!
evidencs of finding tapes 2t Gordon's jiremises
was capablce of amounting to corroboration cf
Gordon's tcstimony.

2. (2) The joining of the count of comspiracy
to rob with a count alleging the COﬂplpflon of
the substantive offence in the same indictment
was unfairly prejudicial to the ¢
(b) Further, the qurn“ﬂ Trial Judos
leaving for tﬂb jury's cowmnsiderciion the testimony
of the witnoss Warren Lyn in relation toc a cons-
piracy formulated on the 1st October 1383, wherc
it was cicar on the evidence that that consmplracy
did not incliude the applicant McDonald and where
that comswiracy was brought to an e¢nd by the only
two mavticivants to the conspiraC/ ndw(1y Lyn
and Chun~., Altsrnatively, the Learned Trial Judge
failed to leave to the jury, with the appronriate
directions in 1ﬂw the issuce of fact as to whether
that consypiracy t AJ comé to an cnd ov was Cdtdul

of formirs part of the conspiracy alleged in Count 1.
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K The Learned Trial Judsge failod to direct
the jury that the caution statement admitted
into evidence azainst Tgrr enice Crung and oral
statements made bv Chung ceuld not be relicd on
as evidence 1gm1nst the Dpllc nt McDonald., In
pwarticuiar, tho Lenrncd Trial uqf failed to
give a specific warning to the it that nothing
contained in th“bp statements could be relied on
to establish cither:

a. corroboration of Allan Gordon's evidence
in relation to the applicant McDonald, or

b, mwreof of the conspiracy in which the
zrnlicant McDonald was allescd to be o
nart of',

Before considering these grounds, however, we wropose to

rclate shortly the circumstances which brouvght about the

trial and eventuzl conviction of the applicants.

X

v

The applicant Chung was a teller at the Highgate

:
branch of the Bank of Nova Scotia, and in Jcteober 1983
intimated to one Varren lyn that he was in dive financial
straits which could only be resolvoed by plannine o robbery
his bank. Lyn, who gave evidence on behalt of the vro-

sgcution,; testified that Chung enquired if he knew of any

porsons 1n Kingston whe could be enlisted. During that

vory month, they went to Waterhouse where Lyn had fricuds,
one of whom, one “"Kenneth" was introduced to Chung In

the course of a conversation betwecen thom, Lyn was asked to

fetch an envolope from Chung's car. In thet envelope were

two photographs, oue which Chung identified as being th
of the Manager cof the branch, and the other a lady described
as of 'dark complexicn'; was 2 teller thers. Caung also
bricfed this recruit on aspoects of his bank's sccurity

cquipment. The irterview ended with Churg inviting this

'E‘

e bank.

ot

ntleman to comiact him 2t
In a subzenuent conversation between the witness
Lyn and Chung, Lyn tried to dissuade Chung frow continuing

his scheme. Indeed, Chung, alithough promising that he
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would refrain from any further action, nevortheless,
cxpressed himsclf as being quite desperates,

The female teller whose photograph had besn shown
by Chung to Lyn's friond Kenncth at Yaterhcuse, was
Mrs. Verna Gurdon. Gae was 1in fact the Scnior Accountant
ot that branch, and an important witness for the prosecu-
ticen. She s2id that about 8:00 p.m. on the 14th December,
1983 she was abducted from her home by three men who came
there in 2 white Lade motor car, in respect of which, thcre
was other cvidence wiich showed that this car though not
known to be owned by tihe anplicant Mclonald, who owns 2
white Toyota car - was frowm December 12, 1582 in his
wossession. After she had been taken in tails car and
driven out of Port liavia, shz was blindfolded with strips
of tape. She was eventually taken into what scemed to be
the basement of a house. At some point on tie journey
thither,; she was awere she was jeined by the other applicant
Chung, whem she recognized by his voice whoen he grected her.
Sometime after their arrival she complained cox hunger, and
was given sorie drink wioich she was told, was Xeol-AHid., She
decclined to have it. She, however, was ofifieraod a hot drink
and in the cvent did hoave some fever grass ten.  Chung was
guestioned by her z2bductors and provided information as to
the timiny device fov opening the vault aad the amount of

-

money which was lodg:zd thercin. Subsequently, she was taken

from that building and wlaced in a cary with Chung. Some
I s
distance out of Port koria on the road to Highpate, her

blindfold was rewmoved. FEventually they reached the bank

hich was robhed of the amount stated in the indictment.

v

-~

Zoth Chung and hersels

s

were roquired to dial tho combination

to allow access tc the vault from which the moancy was vemovad.




After the robbery, Chung suggestoed that Mrs. Gurden
and himself should be locked up downstairs in the bank.
The robbers accoded to this reguest. Some twenity wminutes
after the robbers hed made their escape, shoe began flicking
the light switchk in order to sttrazct s~ttontion but Chung
counselled her against sucn foolhardy conduct. She, how-
cver, found a bucket end climbing on it, opencd a window
from where she called for help. Chung's contribution was
to persist in asking her if anyone was coming They were
ultimately deliverced from their ordesnl. So far as the
identity of her abductors was concerned, she was cntirely
ignorent and of ccurse she was net able to identify thosc
persons who actually participated in robbins the bank,

Another witnoss for the prosecution whom the leoarned
trial judge correctly doscribed as 'a very important'witness
in the case’, wes Allen Gorden. He lived at Gibraltar
reights; Cracabessa, St. Mary, in a house woich had a base-
mont from which thers was no internal communication with
the rest of the novse. At the request of KeDonnld with
whom he was on very fricendly terms for a number of year
Gordon granted the use of this basement. IicDomald told him

that he weould be enpared with some other perscns on a pro-

ject for the YWorkers Party over o two (2) day pericd.  This
reguest wos made on 1ith Decembeor, 1983. he said ne would
require the place from the 12th December ond sometime
between §:80 and 10¢:25 o'clock in the morning, did arrive
in 2 white Lada woior car with two men. He provided the
apnlicant with 2 planket, linen and the keys for the basc-
ment, McDonald haonded over thirty Dollars ($35.€0) to

defray the cost of an evening's meal. That nftcrnoon

Mehonald and his colleapues left but returncd lsater.

ke
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On the 13th December, Gorden said he served tea,
YMcDhonald who intimsted that he would be going to Kingston,
set off without the cothoers. In the cvening, he returned
with anothcr man., On the 14th Docember he pave Mcbhonald
a cup of tea and once nore McDonald advised he was going
to Xingston. The learned trial judge did suggest to the
hey might well regard all these allepod trips
to Kingston as a ploy to cnablce these men to roconnoitre
tiic bank and its enviroms. On lcDonald's roturn from this
supresed trip to Kingston, both McDonald and Cordon went
to the Amecricann Hotel in Ochc Rios wherc Gorden was asked

by McDomald to put tiirough a call to a number which he

[@]

recognized as o Highsate telephone number. This number was
tha: of the Nova Zcetia bhranch therc. McDonald then spoke
for about ten minvtes, and when he was asked by Gordon

whoether he had gotten through, replied, “"Yes, I got my man',

i
3

Cn the way back to Gorvdon's home, lcDonald advised that

“wo more men weuld be joining his party and at thils, Gordon
registered hils strong objections. At 6:00 ».m. lcDonald
left in the Ladna notor car with two men end returned some
two hours later.

Subsequently, while McDonald was unaking a request
of him for iced wator, ke heard a voice say - “Lug (being
the applicant) she went something to drink™. As he was
unaware that a2 womon wes ia the basement, he enquired of
McDonald who she was., But the reply he sot was - 'cho
man, is just a girl woe heve with us’. At this peint,
viclonald roauested o drink which he supplied in the form

of 'Kool-Aid'. BHMcBDonald went off with ting drink and

[

returncd empty handced. The same voice whicii hed made the
o

[as

T

ecarlier request, thop Jdemanded a2 hot drimk - "Lug she

Aden't want anything ¢old, she wont sometaning ot™,

P

i<t
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elonald again called opn him to supwly o cup of ten., He
srovided fever grass tea. Next morning when Gordon awoke,

it was to find that 211l hkad taken their lecave. Later that

Q

very morning the wolice arrived, and, from the vaseuent

C“; retrievel some rolls of masking tapes and the blanket he
had loaned McDonald.
Latcr, the welice took Gordon intn custody, and
indecd he was committed for trial with these two apnlicants
and another man Blair, but the Director cf Public Frosecutions
entered 2 'nolle crousesul' and so terminsted the nroceedings
against him., Thereaftsr he gave evidence on behalf of the
prosccution, and thic leesrned trial judge ieft the gnestion
N of accomplice vel non for the jury's consideration, With
resoect to this witness, we must confess that we have not
been able to discover # sciutilla of avidcnce to sugre
tuat Gordon could roverly be regarded as an accomnlice.
This 1s not said 1n criticism of the learred trial judge's
directions in this reypard kecause we have not the loast

Joubt, that his Jdircctions were given ox abundunte cauteln.
. Yo nete as well that he riphtly sugrested to the jury that
they should consider wnether thls witness was nct 2 person

with an interest o serve. At pare 8% 2il this:

~
£
w

¢ 2iready told you, if you say he

an accomplice then you have to
considor whother he is a morson with an
intercst to serve, and th :5tion of
th intcrest to serve would arisc becausc
was a persen who was chnrzed and be was
LT S0n who kriew these men - if you
Selieve what he is telling you - who WoTS
at bis house, and becauses of toat he miyp
heve woll been »rotecting bis owi interest.
a 8¢ [ hiave told you how to deal with it in
- cither cese, hut you will bave o decide
that, not me"

a4

It only remsins to rehearss shortly the evicence
cf onc of the nolice officers, viz., Detecciive Superinendoent
Albert Richards of 1o C.I.E. Heedguarters., On 1b5th

Decewber he went to wremises at 32 rantreoont Avenue,

WY vy e s PR RN PR . e e ) A vy
Zembroke in st. Andrew whero he saw the, applicant
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¥cPonald whom ne ~dvised of the purnosce of his visit.
After a search cf the house, he recovered some 155,380,090
in cash, two fircarms and 2 substantial guantity o
ammunition for thesc weawens HichBonald was cauationoed and
then questioned on o number of matters, to which he res-
ponded by rewaining wote, However, when he was asked 'who
has the rest of the nmency?', he did roply - ‘What's your
name again?’  Detective Superintendent Richards gave his

name and then the averlicant said - "Well you know that if I

L

was to tell you that tonight, I would bas o dead man eng
wouldn't cven reach tiwe peclice station. Take me in first
and T will tcll vyou'.

At the police station when the cuestion was
repeated after caution, his reply on this cccesion was:
‘Ifr. Richards any man can back down on his words. You have

Howard McDonald alveacdy. Well, let it remain ot thatt,

~

In his deferce, the aprlicant explained that Goevrdon

was 2 ‘bandoolos® man, i.c., an underworld chnracter capeblo

of obtaining scarce iten d

=

5 including foreism currency,

from whom he had cbtairad on 2 number of occasions in the

2,

wast, U.S. curroncy. The large sun he had in his possessiong

he explained, represcnted collection from ons: 'Dimplest, a
niggler wio rveguired ULS8. dollars for Caristuas purchases
for hersclf and collicagues. He had been teo sco Gordon to
discuss such a2 transzcition on Saturday 10th Decewber, 1983,
but had not seon him sivce. On the 15th Becomber the
police raided his howme and seized $166,000.C0 which he
admitted having thers. He denied any compliciiy in the
bank robbery.

Ye cap npow twurn to ccensider ssriatim the grounds

€2

of appeal which nave been sct out earlier in this judgment.

'
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With respect to the first ground, Mr. Small submitted
that although the learaed trial judge gave correct direc-
tions as to the nature and quality of the evidenco which

was capable of constituting corroberation, t©..¢ evidence

il

which he identified 2s such, lacked that nature ond

quality becauvse the items isolatced werce noither capable of

nroving the commission of an offence of Eobbery with

-

Apgravation nor could they implicate Mclzsnzid in the cir-

cuastance of being in Gordon's bascment. He cited authorities

suck as R, v. Sailsman (No. 2) &§ J.L.R. 228 and

R. v. Brathwaite 11 ¥W.1.R. 45% to illustratc his point that

where evidence pointed out as corrcboration does not
nossess that quality, tnat this may well be a ground for
auashing a conviction.

gave

L)

In the instaat case the learned trial judge
the {ollowing dirccticns with respect to corrcbeoration.

He said at page §9:

"iihat 1s corrcboration? Corroboration is
independent testimony that is testimony
from o source »ther than the zerson giving

the evidence - good - which tends to sup-
aovt or confirm in somc matcerial particulzr
the testimony of the pirson wno is the
accomplice and it must cenifira and support
it to show that the accuscd who that evi-
dence affects is the »cerson who hos
committoed the crime. In cther words, it
@pust connoect the accuscd men to the crime’,

e thiak it might not be amiss then to revisit

R. v. Baskerville [1916)

mad

12 Cr. Appn., E. £€1. Tuocre a

strong Court of Criminal Appeal comprising Reading, L.C.J

Scrutton, Avory, Rowlatt & Atkin, JJ., reviewed and con-

sidered the nrevious authorities dealing with cerroboration

and declared what the law was, which should be applicd in
future cascs At page 91 Lord Realing, C.J., propounded

the law thus:

5
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“We hold that evidence in corroboration
must be indenendent testimony which
affects the accusecd by connecting or
tending to comnect him with the crime.
[In other words, it must be cvidence
which implicates him, that is, which
confirms in some material particular not
cnly the evidence that the crise has
been committed, but also that the prisoncr
Ce b it Thc test applicable to
detornine the nature and s2xtent of the
ccrroberation is thus the same whether
the case falls within the rule of vrac-
tice ot common law or within that class
of offence for which corrcheration is
roguired by statute. The langus.e of the
statute, "implicating the accused', com-
pendiously incorporates tho test applic-
able 2t common law in the rule of
practice.) The nature of the corrobora-
tion will necessarily vary according to
the varticular circumstances cof the
offence charged. It would be in a high
desrec dangerous to attempt to formulate
the kind of evidence which would be
regarded =s corrckeoration, oxcont to say
that corroborative evidence is evidence
which shews cr tends to shew that the
story of the accomplice that the accusad
commit the crime is trus, not mercly
that ths crime has been committes’, but
thnt it wes committed by tho accused.

The corroboration need not be dircct
”V*’:HC\ that the accused coruitted the
-crime: it is sufficient 1f it is morely
C1rcumstant1u1 evidence of his connection
with the crime'.

7

inis gquotation is helpful for its valuable cxamination of
the nature of corrchorative evidonce., We would highlight
the aspect of the dictum which we think pertineant to the

circumstances ot the present casc and 1t is taat the

.

corroborative evidence must show or tend to show that the !

tory of the accorplice is true, i.c., that the accused
was circumstantislly implicated in the commission of the

cffence. In other words, the tost will be m=t if the

correboration consists of circumstantial cvidence with
the necessary nexus of the accused's coemnlicity,

In the present case, the evidence of Allan Gordon,

we think, clearly £211s into that category of persons
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with an interest to serve, where the warning as to
orrcboration was not obligatory. The significance of
his evidence was ¢¢ place the avplicant =t the home of
(jﬁ Gordon at the material time. His presence there, from
) the point of vicw of the Crown's casc, was a link in the
chain of circumstantisl evidence going to prove that hs
was one of the gersons involved in the robbery of the
bank. The evidence of this witness it will be remembered,
was that he had Lecn requested by the appliceat to provide,
and had provided first Kool-A2id and then fuver grass tea
for a female. “FThat female”, Mrs. Gurdon, sworc that she
< VVVVVV ) kad been p»rovided with rofreshments of that nature by
persons wno abducted ker from her home, took her to the
basement, and wers themselves involved in robbing the bank.
The receipt of refreshments by Mrs. Gurdon thus constituted
the circumstantial evidence which was admissible and
relevant in corrobweating Gordeon's evidence that he pro-

vided refreshments o the applicant. If Gurdon's evidence

was belicved, it condirmed Cordon's evidence in a2 materiel

(w/ marticular, viz., ckat the asplicant was prescnt in the

basemeut., His wresence in the basemant tonds to implicate
him in the commission of the crime chargod.

Thus in 2. v. Birkett [183¢) 8 C § P, 7372 the

charge which was for Xeceiving stolsn shoep, was proved by
evidence of an accomplice. The corroboration was con-
stituted by proof that ~ cuantity of mutton corresponding
<'] “““ with the stolen sheen in size, was found in the accused's
hicusc.,

What we have said in relation to the refreshments
provided by the cpplicant; azplies equally, im our opinion,

to the tapes found in the bascment of Gordon Dy the police.
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Gerdon had sworn that he had allowed the apnlicant the use
of his basement £51 2n innocent purposc. Mrs. Gurdon gave
gvi.ence that she had been blindfolded by her abductors,
tha bank robbers, with taope. The presence of the tapes was
thus circumstantial evidence which linked the persons in
the basement with the crime. It confirmed a material par-
ticular, viz., the precence of the applicant in that base-
ment for a purpose which was far from innocont.

We cannot, therefore, agree with Mr., Small's sub-
mission that the cocrroborative evidence indicated by the
learned trial judge lacked that quality becauss Mrs.ﬂGurdon

one of
was unable to identify the applicant as cither/the persons
viio had abducted her and robbed the bank, or as the person

who had given her refroshuents. Had she been able to

identify the applicant, as the werson who gave her refresh-

ments, then Gordsn's ovidence could well Zave been unnecessary.

s we have endecavourcd to show, the evidence which is

bkt 1 1rod 3 [> ¥ 5 S AOT oY ;j 1y SV Ae oy Sl e q i y t . h % ]’)1 =
required is some independent evidence rendcriny it probable
that the story of the accomplice is true and of course con-

noecting the applicrnt with the crime. If the corroborative

evidence, albeit circumstantial, is a link in the chain

connecting the accuse:d with the crime, then, in ocur judgment,

the test 1is satisfied., We are therefore of opinion that
this ground fails.

With respect to ground Z, learned counsel complained
that the joinder of the count for conswiracy with a count
alleging the achiovement of the purposc of the conspiracy,
viz., the robbery, was unfairly precjudicial,

As to this ground, it is perfectly true that dicta
abound to show that the charging of conspiruacy where there

is evidence of the complicted crime, is an undesirable

533
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procedure. For exarmple, see R, v, Boulten [1871] 12 Cox

C.C. 87 at rage 97: R. v, Dawson 44 Cr. App. R. 87. In

the leatter case, Finncmore, J., indicated three reasons

for the court's disapproval of the practice. At page $3

he s2id this:
“First of all, if there are substantive
charges which can be proved, it is in
general undesirable to comnlicete and to
lenztaen trials by adding a charge of
conspiracy. Secondly, that coursc can
work injustice, because it means that
evidence, which otherwise would be
inazdmissible on the substantiive charges
against certain pcople, becomes admissible.
Thirdly, it adds tco the length and
complexity of the case, so that the trial
may casily be well-nigh uaworkable and
impose =2 quite intclerable sirain both
cn the court and on the jury”.

The objection taken to the jrinder ia the instant
case, is presumably bascd on thoe sccond reason identified
by the learned judge, that of injustice. In so far as the
applicant was concerned, it was urged in the first place
that the evidence ¢f Lyn regarding kis discussicn with the
other applicant did not attain the ckharacter of an agreement
to steal. The jury ought to have placed before them, for
their decision, the issue whether the ldiscussion, proposal
or negotiation betwoen Chung and Kenneth resulted in a
concluded agreement. Further,on thc state of the evidence,
assuming it was werhans possible to say ihat there was an
agrecement, it would have been between Lyn and Chung, and
since they had aboerted it, that evidence would be inadmis-
sible in the trial ageinst the applicant lcDenald,

Learned counsel d4id concede that the only piece of
evidence linkinz this applicant with the conspiracy was the
evidence of Gordon regarding McDenald's telephone call to

the Highgate Bank and his statement - I have 7ot my man®.

But as to this, he said that the learned trial judge had
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ziven a fundamental misdirection with respect to corrobo-
ration of the evidence of this witness, which tainted the
rest of his evidence. LA number of cases were cited to us

te illustrate thess points made by ccunsel. Ve mention

some, viz., R. v. Meyrick 21 Cr. App. R. 94 where it was

held that to prove counspiracy it was not necessary that
there should be direct communication between cach conspi-
rator and every other, but the criminal design a2lleged
must be common to all. Their Lordships approved of dicta
of Willes, J., in Mulcahy's case 3 ¥Fnglish and Irish
Appeals 366 at page 317 - YA conspiracy consists not
merely in the intention of two or more to do an unlawful
act or to &2 a lawful act by unlawful means. So long
as such design rests in intenticn only, it is not
indictable™, We pausc to note that the learned trial
judge in his directions =t page 103 used the very words of

Je

[ER

that distinguished Victerian jud

R. v. Walker {1962] Crim. L.R. 458§ where Lord

Parker, C.J., pointcd out the necessity for the discussion
to have passed from the sphere of megotistion or intention
and had become a wmatter of agreement.

We have set out counscl'’s argumcnts in some detail
cut of defersnce to his care and skill ia presentation, but
at the end of the Jday, we are constrained to say that wa do
not agree with them.

We think it rirpht to say that im general it is
undesirable to join & count for conspiracy with substantive
counts charging the completed offence. The reason which we

£

think should urge prosecutors against sach 2 joinder is the

likeliheod of creating complexity especially for a jury, @

factor which might well result in unduly proleonging a trial.
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We can se2e no unfeirness or prejudice in such joinder if the
entire scheme of criminality will not emerze in a prosecu-
tion of the substantive offence alone.  We are supported in

this by the opinion of James, L.J., in B. v. Jones § Ors.

=9 Cr. App. R. 120 at page 124 where he observed:

“In cur view, the judge was right in

his rcfusal to quash this count. The
question whether a conspiracy charge

15 properly included in an indictment
carnot be answered by the application

of any rigid rules. Each case must be
considercd on its own facts. There

are, hcwbvor certain ~uhﬁ1m‘ principles.
The offences charycd on the indictment
shou¢: nct only be suppﬁrtbt by the
¢vidence on the depositions or witness
statements but they should alsc repre-
sent the criminality discloscd by that
evidencs. It is not desirable to
include =2 charge of conspiracy wanich
aldds nothing to an effective charye of
a substantive ofience. But where
charg¢es cf substantive offences do not
JQQQUubcly represent the overall
criminality, it may be appropriate and
right to include a charge of conspiracy™.

The prejudice often cited in discourapement of joinder 1is
that it allows acts and declarations of any cf the conspi-
rators in further=nce cf the common desizn to be given in
cvidence against auy other conspirator.

In the prosent case, there was no prejudice because
nc declarations of any conspirator in furtherance of the
common design was given in covidence against the apnlicant.
reover, it secems unreal to assert in t? face of evidence
of the completed crime, that the evidencs of Lyn about
Chung's discussion with Kenneth at Blnma Road, Waterhouse
amounted tc no more than negotiation, ‘Furcpﬂl, the evidence
that the conspiracy would no longer be »ursucd, camce from
Lyn who swore that Chung said that he was not going to worry
with it. This guestion of abandonment was cssentially

guestion for the jury to Jdecide and having rcturned a
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verdict of guilty of conspiracy, they must, therefore, have

detcrmined that the conspiracy was neither aborted nor

terminated, and that thc applicant subscauently joined thercin.
In our comnsidered opinion, the;learned trial judge

acted correctly when he left to the jufyP Lyn's evidence

of the censpiracy in Octcber, although there was no direct

evidence that the =z2vpplicent was involved at that time.

It is seldom that direct evidence of the agreement is

available and the only way to prove an agreement, is to

show that thc parties werc invelved in a common pursuit,

in this case, to rchk the Highgate branc& of the Bank of

Nova Scotia, and that their actions mus& have been

coordinated by arranyement before hand. Sce R. v. Cooper §

Compton [1947] 32 Cr. App. R. 102. Disgouragement of the
practice of joinder should not be confused with the legal
validity of adducing relevant and admissible evidence. It
was not necessary to show that this appiicant was in direct
communication with the other conspiratois; previded there
was evidence that they had a common design, and in the

instant case, there was evidence that the common design was

to rob the bank. R. v, Meyrick (supra)%

Finally, we would add that theré was no uvnfairness
in the joinder in the present case because that count
allowed the evidence of the totality of the criminality to
be adduced in cvidence. There will always be borderlime
cases, but in our view, the facts in this case fall well
within this side of propriety and fairm’%ss° This was no
ordinary run ¢f the mill' bank robbery. It was o well
planned and orgenized schemc involving persons with no
apparent connections. [One of the applicants was a teller

at the bank, and the other who lived in Xingston, and
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worked for a non-governmental body calﬁed Project for the
People , had scome uncerworld connectio@s]. It was essen-
tial in the proper azdministration of c}iminal justice
that the overall scheme be laid bare béfore the Court.

From what we have said, it musf be clear that we
see no merit in this ground as well,

We now come to the third grounﬁ. We have looked
at the caution statement of Chung and &e are clear that
nothing therein contained, called for &ny dircction as is
suggested in that ground. Chung's sta#ement consisted of
a detailed account of his actions and ﬁade no mention what-
ever of this applicant. We are quite &nable to appreciate
what purpose could be served by givingito a document which
served to implicate sclely the maker tﬂereof, a2 significance
which, so far as this applicant was coﬁcerned, it neither
had nor was capable of having., It wasimuch fairer to the
applicant to accord it no significanceéas the learned trial
judge did. This Court has carefully cénsidered what
Mr., Small has said on this point, but Qe do not think that
this point deserves further comment. ‘

In the result, seeing that theigrounds argued,
raised questions of law, we treat the hearing of this
anplication for leave to appeal as the%hearing of the
appeal itself, which we now dismiss. ﬁhe convictions and
sentences are affirmed and we direct tﬂat the sentences

will begin to run from 28th February, 1985.




