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WRIGHT, J.a.:

AU appro¥imately 9300 a.m, on february le, 1%6&, a
Cessna 411 aircraft piloted by Timothy Wllliam%/'a Lrug kbnforce-~
ment Agent based in Georyia, United states of America {(U.S.A.),

‘

took oif from an iilegal airstrip at sweet River in

Westmoreland with %83 pounds of ganja, cowpressed and packaged

in twenty-five parcels, leaving on the ¢ground two parcels

which Wiiliams hau deliberacely refused to take undex the

guise chat the plane was over-loaded. Wwithin minutee of the
departure of the plane, two helicopters with venior superin-
tendent strong and about sixteen other securivy officers,

with whom wWilliams had xept in contact, landed at the airstrip.
vhey took possession of the remaining two parcels and took
into custoay one Cecil Ramsawugli, who hau slept on the load of
¢ganja and was unaole to elude the pursuing oificers. The

police also later took into custody idichael Lamb, John Babcock
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and Albert flylton. These three were charged with possession
of ganja. After further investigations the polics arrvested
ag well Huby Rawsaimuyh (wite of Cecil Ramsamugh), Edwin bailey

ana the appellanc lan Vincent. The appellant, along with

Il

Cecil Ramsawugh, Ruby Ramsamugh and kéwin Sailey were charged
anc, after a trizl lasting seven days between Aprili 11, 1569
and May 19, 1989, were convicted and sentenced. The appellant
fared aw follows:
1. Possession of ¢anja -~ inf., £2274,59

Fipad $15,000 or 6 meonths

imprisonment at hard labour.

sentence to run consecutively

with custodial seuntence 1f

fine 1is not paad.
£. Dealing in ganja -~ inf., 2275/69

¥Fined $50,900 or % months
wmprisonment at hard labour
in additicn 12 months impri-
sonmentc at hard labour.

3. Trafficking - Inf, 227&/86
Mot Guility.

i. Exporting -~ inf., 2277,869
Finea $56,000 cr ¢ months
imprisonment at hard labour.

Hentence o run consecutively
wich that on inf. 2474~76/85.

Two Grounds of appeal were argued before ug contesting these

i.

convictions ana senvcences buv befcre considering chem it

7
(<3

necesgary tc set out the facts of the cuse., whe trial; which
was hela at savanna~la-mar, was conductad by His honouxr

by, Glen Brown, Residernt Magistrate for &St. James exercising
jurisdicticn in Westmoreland, who at the commencement of the
triel on April 1, L9%pvy, was to hear Mryr. ¢len Andrade, G.C.,
Lireccor of Public rrosecutions,who led evidence for the
Crown, announce that the chaige of pogsession of ganijeo
acainzc¢ Michael ILamb, Jchin Baccock and albert Hylton was peing

withdrawn so that tney could be used as witnesses for the
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prosecution. Both Lamb and Babcock, who are aAmericans,
disclosed that eacn had two previous convictions for ganja.

This case traces its oridin to & meeting between

Jonn Babcock, Michael Lamp, wen Valchec and iray dHawvkins in the
ook, @&t wnich & decisicn was caken to secure a load of ganja
to we flown o Georgia, U.5.s. Lamb contacted ikobervt Gaion

in Jamaica, who gave him a telephone number viz., 966-2233,

lap

.

which, as events would show, 15 the appellant®s telephlione
nunber. Lamb made several calls to that number and had
¢iscussions with a man, But it was not until he had visited
Jamaica and way taken by Gamon to the appellant's oxfice in
santa Cruz that wamb would discover the identity of the person
te whom he had been speaking. On inuvrocucing him to the
appeliant, Gamon s&id “this is sister”, TLamb realiscd then
that "Sister” was & man and they said to eacn other that it
was gcod thav they had finally met.

Geamon left to visit his mocher leaving Lamb and the
appellant alcone. Lamb told the appellant that he was trying
c0 organise a lcad of marijuuna teo which the appellant
responded that he had heped that Gamon would have been able to
facilitate nis needs. He furtner said that he had just lost
1,200 pounds in & deal with someone from the Bahamas and that
because of that it would take hin scmetime te put & load
together. He sald¢, ©oo, that many of his patients cultivated
mariiuana and he was sure fie could get sowme from them. Lanb
said he neeue¢ & full leoad, 1,300 pounds, &s well as a landing
strip. The appellant namec & strip at Cashew. They decided
to use Ganon who had not by then returned. They had talked
for about twenty-iive minutes during which the appellant had

promised o assist Gamon in securing the load. dhe appellant

i9)]

returned co ais practice and Lamb went ouvside. Gamon

returned and after he spoke with the appellant he left with
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Lamb for tine Wyndham Rose Hall Hocel, Montego Bay. Aafcer a
time he lost contact with Gamon 0 he¢ telephoned the appellant
several times in his search for Gamcu. The appellant said he
haa not seen him but if he dice, he would advise him of Lamb's
enguiry for him. Lamb left the {sland leaving John Babcock
pehind. He returnsa late Wovember or early vecember together
with Babceeck, taking along four VHS rvadics for communication
with planes. 'They contacted Gamon and gave him the radios as
well as US$3,000. oGamen defauvlted on the arrangement to take
them to an airstrip and agai:in resort was nade to the appeliant,
who said he, too, was trying without success to find Gamon.
Lamb cola the appellant that they needed the radios which
Gamon had. About three days later samon surfaced and produced
two of the radios. in an effor:t to recover the radios, they

went t¢ Bluefields and then santa Cruz. TYhe appellant

o

arrived and was told by Lawmb that Gamon was unable to acquire
the load. 7“he appellant replied thac he realised that Gamon
was Lot perforning. Gamcn lefi and the appellant said he knew
some people whoe could help.

The appellant staited that the radios were with
Ganon's ¢girlfriend, who neeaed money ©o return to the U.b.a.
Lamb ¢gave J$1,U00 to Gamon to secure tie return of the radios
but when he failed to produce them, Lamb contacted the
appellani whe undertock to have che radios returned. He tock
them to Lamb at his hotel in Montego Bay at 1U0:30 p.n. and
toloe Lamb and his company that he wanted thew wo set up a
meeting to meet some people who could provide the load. Lamb
repeateu the need for a run~way and the appellant said he
thougnt the people whow he was bringing to the meeting would
have access to one, Tial was on Janauvry 25, 1989. 7The
meeting was decided cn for 5:00 p.i. next cay at the Cariblue

Hotel. Lamb advised the appellant by telephone and at the
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appornted time the appellant arrived with Cecil Ramsamugh and
his wife, Ruby. $lightly ahead of them came two pilots,
Timothy Williswms and one Jerry, who werce to fly tihe plane.

Williams gyave Lamb US3LG,

O which Join Babcocgk lockeu awday.
Fiw: appellant intyoducad Mr. & srs, Ramsamugh and
said they would be able to nelp. Ruby wes the dominant figure

at that meeting ana as a result of

Y]
T
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Lstent phone calls by

her, Bdwin Balley (Eddie) arvived about 9:00 p.m,., and was

introduced to Lamb., Budie said that waitl the help of Ruby,
Cecil and the appellent tne iload could pe provided. Thne appel-
lant promised his help. Toid that the price was UsHLlud pe
pound {wih.ch the appeliant had, ai theiy first imeeting,
accepted) kddie said¢ it would work., Eddie saia he knew several
airstrips. ‘‘he meeting ended with che four of them i.e. the
appellant, Mr. & Lirs., Ramsamugin and Bddie sheking hands and
agreeing that they had a deal.

hecording to Lamb, the pilots Williamsg and Jerry
were at the inside bar while the meeting was at the outside bar
but Babcock would make rrequent traips te Williams while the
lacter woulda walk avcund cconing within fiftveen reet of che
meeting, liext ¢ay, Eddie introduced C.u., who was vo identify
the airstrip. many airscrips were visiced before the one at
Sweet River was selected. On the day .8, was introduced,

whaie initiates discussion which led co the price being

increascd to US$1isy per pound. Ruby saia she wanted the appel~-
iant to be in chorge of hiex sharve of the wcney and when Lamb

so advised the appellant he agreed. BLddie had also under-
taken to be responsible for the packaging of the ganja. At

Py

the meecing, where Eddie wasg inurcduced, Ruby hed, in the

o

appellant’s preseice and hearing, recommended ddie as capable
as shown by previous deals in which they hac arranged locads

2t half miliion dollars per load.
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Admitted in evidence as Exhibiz 1 is a prescription
cdatea 10/4/8% issued by Ur, ian Vincent for Fichael Lamb which
the appellant had himself tcakon to Montego Bay and handed to
Lami who had wade the request by telephone for a prescription.

After Lamb was taken to the office of Senior super-
intendent Stroung in Aingston, he learnt from Htreong that the
pilot Willzams was a Druy Enforcement igent and thereupon
decided to co-cperace with the police. e telephoned anad
spoke to the appellant telling him that he was calling from
the U.S.A. "The appellant asked what had happened and Lamb
teld him the plane had circled too long end that he had some
money. The appellant said that Cecil was still in custody.
Lamb promised to briny some wmcney for Cecil's defence. Lamb
said he tola the appellant te allay his apprehensions, that
fte was in the U.%.4. and that hiis encounter with the police
was only amatter related to immigraticn, Eenioy Superintencent
Strong listened toe the conversation on an extension.

John Babceock, a commercial fisherman, testified
about the meeting at sheraton Hotel in Georyla, U.S5.A. at
which he introducsaHd Lamb to Ray dawkins ane Valchec, of the
plan to secure the ganja (money te be provided by Hawkins and
Valchec), of the wrip by himself and Lamb to Jamaica, of the
Cariblue meecing with the appellant and the other co-accused,
of his receipt of the US51(6,000 to secure the airstrip, of
the meeting with tiae appellant in pauntz Cruzw, of tne radios
trought in anc delivesed to Robert Gamon, of the return of
two.of tlhie radios by the appellant, of their presence at the
airsixip, of the lanuing of the planefiown by Williams (Bill),
of Williams stopping him from placing the last two packages on
the plene, of the arr:val of the police and finally of his

flight and capture.
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The evidence of hAlbert Hylton related to his being
contacted by Edwin Bailey on February 15, 198Y%, and being driven
to a little house where they loaded several paccels of ganja on
a van which then travelled to the airstrip accompanied by Bailey
in a car. &t theairstrip, he saw Cecil Ramsamugh, Lamb and

Babcock as well as others. The plane arvived, was loaded and

took cff., Shortlf aftervards, the helicopter with the police
arrived and he ran off intc the bushes where he was captured
about six days lateu.

Timothy Williams, in the course of his duty relating
to smuggling of narcotics by aircraft, met John Babcock,
Ray Hawkins and Clarvence Bdmonson at the Sheriton Heotel,
Vasconta, ¢=orgia, U.8.4. on Noveuber 3, 1983. Discussions
followed, deéling with the acguisition and transportation of a
plane~load of ganja from Jamaica to Ceorgia. He was to be their
pilot. He notified his Agency and the Jamaican police. On
Hovember 24, 1988, he met Lamb, Babcock and Vichio at the same
venue and further discussions resulted. Pursuant to these
discussiocns, he visited Jamaica on January 25, 1989, and booked
into the Wyndham Rose Hall Hotel. He met Dabcock and Lamb and
they took him to the Cariblue Hotel the next day., He was there
at the dinner hour, %:900 to 6:00 p.m. Dinner was on the patio.
He observed persons arrive at that table until there were five
in all. He had not seen any of them before but said he subse-
quently saw them up tc a dozen times. Of these he identified
the appellant, Cecil and kuby Ramsamugh &s the ones who arcived

first. They had discussions at the table lasting for about

‘three hours. Then Lamb and Babcock accompanied him back to his

hotel. He had given them US$1i(0,000 before attending at Cariblue.
fie left Jamaica on January 286 and advised his agency and the

1

Jamaican police of developments. He received from Lamo, by
telephone, the co-ordinates of the airstrip at Sweet River and

on February 16, in company with a confidential informer, he flew
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the Cessna 411 to this airstrip and took delivery of twenty-five
parcels of the ganja, refusing the last two on the ground that
the plane was over-loaded. He had kept in touch with Lamb by
Marine Radio using Channel 16 in being directed to the airstrip.
in the meantime, his companion kept in communication with the
police helicopter.

He flew the lcad of ganja to Georgia where a portion
was delivered to Larry Darling and Roy Baker. Both were then
arrested, the ganja collected and the full consignment of
twenty~five parcels flown to the Georgia Bureau of Investi-—
gation, where they were marked and locked away.

James Conrad Robinson, a research chemist, examined the parcels
and testified that they all contained ganja. Sc, too, did
Fitzmore Coates, Government knalyst, who, along with two Jamaican
police officers, visited the Georgia Bureau of Investigation
where he inspected and weighed the parcels and took samples from
each. He had also received from the police the two parcels
recovered on the airstrip at Sweet River. They, too, contained
ganja. The weight of these two parcels was eighty pounds.

Sen.or Superintendent Strong testified of the police
arrival at the airstrip, of the recovery of the two parcels,
the arrest of Cecil Ramsamugh in £light, the taking into custody
of Lamb, Babcock and Hylton and corroborated with details the
telephone call by Lamb to § 966-2233. Then on February 22 he
took Ruby Ramsamugh into custody and shortly thereafter he
encountered the appellant at the Mandeville Hotel. He did not
know him before. He identified himself to the appellant and
told him he was taking him into custody in connection with the
shipment of ganja from Sweet River. After cauiion, the appel-
lant said, "I don‘t ship any ganja, I only put some people
together". Further cautioned and asked who were the people

he replied, “You know +hem”. This witness also testified that
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Williams had given him the co-ordinates of the Sweet River air-

strip when he was trying to assist Williams with some

co-orxdinates on Fehiuary 19.

The four defendants made unsworn statements and since

the appellant set their involvement in the case in motion,
relevant to his appeal to lock, even briefly, at their
contentions.

Ceclil Ransamugh:

He was present with his wife at
the Cariblue Hutel where -

“ti. Lamb, during the course

jam and badly needed a byeak
and that he just got out of
prison and had lost money
previously and was begging
for help to get a plane load
of ganja without paying for
i1t before.”

A’nd what was hig reaction?

"I was sorry about this mis-
fortune but only listen and
was willing as I thouyht it
gquite impossible even if I
had ganja which I did not.”

He denied the handshake mentioned
by Lamb, then continued:

I accidentally met him up
and he told me that he got
a plane load of ganja for
nothing and he did not pay
any money for it. I said
you are crazy that couldn't
be true. He said if I did
not believe then I should
come see him send off the
ganie by plane at bSweet
River, Westmoreland on

1éth February. B5till not
believing what Mr. Lanb
told me I went by Sweet
River to sege Mr. Lamb and
others loading a plane in

a matter of couple seconds.”
Kext followed his flight and
capture and the discovery by the
police of the two parcels on the
alrstrip.

it is
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Ruby Ramsamugh:

She was present at the Cariblue
meeting and heard Lamb talking
about getting a plane liload cf

™ ganja. She left the table many
((/ times and did not in fact play

the dominant role alleged. 3he
did not enter into any deal with
Lamb nor did she, as Lamb had
testified, threaten to send the
Haitian hit gang after him if

he defaulted on the payment.

Edwin bailevys

L1

I met Mr. Lamb and
M. Babcock. They told me
they want gania but they
have no money. I recommend

N C.B. and Blue to them.

(&\ Hylton is a friend cf Elue.

2 I said to Babcock and Lamb

that they are not serious
to want ganja without mcney."

Then, after denying having taken
part in the Sweet River enter-
prise, he said he had seen
Babcock, Mike Lamb, C.BE. and
Blue "several times in MoBay".

fan Vincent:

District Medical Officer for
Santa Cruz. Introduced to

o Michael Lamb by Robert Gamon,
&NJ cnne of his patients.

"Mr. Lamb told me that he
wished to secure a lcad cof
ganja for export to U.S.i.

in the presence of Mr. Gamon.,
I told him that I was not
able to help him as Mr. Gamon
was the man who could help

him"

a
i

=

He deniad telling Lamb that he
had patients who grow ganja or
that he could assist in securing

-~ a load. He admitted atiending

( N at Pommell®s Lounge, Santa Cruz

— at Lamb's invitation where Lamb
asked his help in securing the
recovery of radios from Gamon
who was demanding a large pay-
ment for their return.

Lamb said Gamon was unreliable
and he promised to sec what he
could do for Lamb. He did

recover two of the radios from
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Gamon's grrlfriend anc hand thei
cver ©to Lawnb at the ®Wyndham Rose
Hall Hotel, e did noo eithex
at the Wyndham or at Lariblue
giscuss ganja ov airstrip or any
vélaved watter with Lamb or any-
one., Phe return of e radio
Wwas wone as a favour. Lamb did
not speak to him by phone about
the increased price of the

ganja ner about his collectingg
Ruby'’s sharce oi the money.

After the Cariblue meeting he
ard not hear from Lambk unvil
Lamb telephoned hin from strong's
office telling him he was in
florida. le admitted that
srronyg cautioned him at the
landevillie Hotel but denied the
woras attcibutea to him after
caution, in fact he had never
entered iNco any agieenent witn
anyone to deal wiith, procure or
export ganja from Jamaica.

The learned Resident Magistrate did not write a

juagment but, as he iz required to do by secticn 291 of the

Judicature (Residen

which he nunbeved L

L Magistrates) Act, made findings of fact

23. But pefore doing so he delivered

himself

follows:

"the prosecution'’s case againct
taern was based mainly on the
evigdence cf MNichael Lamb. He
was the architect ana promocter
of the illegzl enterprise. He
knew the nature anud scope of

the parc played by each accused,
it was hig statement to police
chac caused Kuby Ramsamugh,

ran Vincent and Eawin saliley to
ve arrested. e also implicated
Cecil kamsamugh.

f,amk, John Babcock and

Albert Hylton were ciown wil-
nesses., rhey were arrvested for
vossession of tanja. The case
against them was discontinued
et the request of the birector
of Public Prosecutions. They
admitted their involvement with
the crime and were guite
correctly termed accomplices.
They corroborated each othex.
However, I could not acue on
that as accomplices cannot
corrcborate each other, Lamb's
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"testimony was corroborated in
parts by Timcthy Williams and
Henior Superintendent or Police

Strong.
. f accepted the witnesses fox
(_> the crown ag truchful. They

ware never maverially diucre-
gited, @ warned mysaeli of the
danyers of acting on the
uncorroeberated evidence of an
accompiice. Wihere there axe
any contradictions petween ihe
accomplices I preferred cuie

testinony of Lamb. 1 rejecied

i )
tne unsworn testvinony of each
in so far as it conflictes with
the crown's case.”

Aftexr the numbered findings of fact, he recorded the

o e accused Bailey had the 27

<,/ parcels of ganja compressed,
pacikaged and transportea to
Lweet River,

Both he and Cecil Ramsamugh
were preseni ac the Illegal
ALTETYrip.

I was, therefore, satisfied
that the two Accused were
acting pursuant to the agree-~
ment maae at the Caribhlue
Hotel, that is, to scll ganja
0 Michael Lamb and were

. gullty as the praincipail

K ) offendars,

—

Dr. Jan Vincent was not present
at the Illegal Airstiip when
cwhe offences wers committad.
Altheugh he had agreed with
others to proviae the ganja,
there was no evidence that he
Gid so.

procure cothers to sell gan)
Lo Lamb toc export to the U.S.A.
He procured Huwy ana

Hin primary function was to
ja

( N some of the ganzia. With the

o help of Edwin Bailey, they
ensured that the cifences
were committed.

Dr. Vincent had agrecd to
assist Lamb ane was always in
cermuniication with him. He
was Lamb's confidant and
contact man. ie haa knowledge
that the crime was being
carried out.

folliowings
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7L found him to be an accessory
before the fact in ItspPCt of
possession cof ganja, dealing in
ganja and exporting ganja.

(\\J With regards to the offence of
Trafficking in Ganja, I found
him not guilty. Lamb, Babcock
and Williams made ail the
arrangements. They were
assisced by Cecil Ramsamugh and
Edwin Bailey. He didn't
procure them to do this.

i was of the view that a custo-
dial sentence should be inposed
te act as a deterrent. Tliese
crimes are prevalent.”

The two Grounds of Appeal, which were argued with
<;} the leave of the Court, are as follcows:

*1, The verdict was unreason-
able and cannot be
supported having regarc
to the evidence, in parti-
cular, there was no
evidcnce adaduced at the

rial proving that the
Appellgnt procured the
commission of any offence.

2. The hppellant was charged

as & principal offendex

P and not as an accessary (sic)
K 3 to the commission of a

(O]

et surmnary offence, it wasg
therefore incowmpetent for
the Ccurt to have
convicted him for procuring
the comm*ssvon of any
of fence."
7he informations on which the several accused
persons, including the appellant ian Vincent, were charged,
read as followss
1. Unlawiully had gania in
(“\ their pogsession.
/
2. Did deal in yanja.
3. Did use & conveyance, to

wit, an aircrafc for the
purpese of carrying ganja,
for the purpose of dealing
in ganja.

4, Exported ganja.
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ihe relevant sections of the Dangerous Drugs Act
were cited and all accused persons were on those informations
charged as principels.
bir. Phipps took issue with the charging of the
appellant as a principal although he was not physically at
the point of acguiring or shipping the ganja. it was his
contention that section 34 of the Criminal Justice (adminis-—
tration) sct, which deals with the indictment of accessories
before the fact to & felony as though they were principals,
is inappropricie. That section reads:
“Whosoever shall become an
accessory before the fact to
zny felony, whether the same
be a felony at common law, or
by virtue of any statute or
law passed or o be passed,
may be indicted, tried,
convictea, and punished in all
respects as if he were a princi-
pal felon.”
ingeed, there need be nc agonising to conclude that that
seccion, which deals with felonies and which is identical
with section & of “he &ccessories and hbettors Act, 1861,
does not contemplate the instant charges whicih are mis-
demeanours, triable summarily.
Consonant with the principle that there are no
categories of wisdeneanants, aiders, abettors etc. have

historically been proceeded against as princlpals |[See

K. v. Burton (1875) 13 Cox 7i; R. v. Greenwood {1852} Den

Cr. C. 453}. buch proceeding includes tane information in
which the charve is preferred and in such information the
aider, abettor etc. was jointly charged with the principal,
Section 5 of the Summary Jurisdiction Act, 1848 (Jervis' Act)
provided the authority. That section reads:

"Every person wic shall aid,

abet, counsel, or procuie

vhe commission of any ofifence;

which is or hereafcer shall be
punisnable on summary
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"conviction, shall be liable
te be proceecaed against and
convicted four the same, either
together with the principal
cffenuex, or before or after
his conviction, and shzll be
liable on convietion to the
same forfeiture and punishment
as such principal offencer is
or shall be by law liable, ana
may be proceeded against and
convictied either in the county,
riding, division, liberty,
cicy, borough or place where
such: principal offender may be
convicted, or thatv in which
such offence of aiding,
abetting, counselling, or pro-
TUring may have been committed.”

in penford v. Sims {(1¢98) 2 B 641 it was held:

“A person who has counsclled

the commission of an offence

punishable on summary convic-

tion may, under section 5 of

the Summary Jurisdiction Act,

1848, be convicted upon an

information which charges him

with having committed such

offence as & principel

offender.”
There the defendant, a veterinary surgeon, who had certified
as qguite fit for work a mare which was found to be very lame,
in great pain and suifering from long-standing disease of the
feet, was charved with “unlawfully cruelly ill-~treating a
horse by causing it to be worked while in an unfit state®,
The Stipendiary Magistrate for the Borough of Cardiff found
that the defendant had, in fact, certified the hovrse as fit
when it was not, but dismissed the information and amony his
reasons was that the defendant was chargzd with the offence
committed by the owner and not with the offence disclosed by
the facts, namely, knowingly counseliling an act of cruelty
to be caused. In the Divisional Court of JQueen's Bench, it
was held that he was properly charged as a principal and, in

keeping with the findings of the Magistirate, the case was

remitted with & direction to convict. The Court thougnt it



strange that, in the fifty years since the passing of the
Act in 1848, there appears to have begn no case on the point.
At least none was brought to the attention of the Court.

Just two years afiter the passing of the Summary Jurisdiction
Act, 1848, in 18%0 Parts ¥ & 1% of the Justice of the Peace
Jurisdiction Act was passed in Jamalca but what is now
section ¢ and in terms identical with the Act of 1348 did not

appear in the Act. Du Cros v. Lambourme (190G7) 1 KB 40

followed Benford v. Sims (supra). The headnote to that case

reads:

" person who has aided and
abetted the commission of an
offence punishable on summary
conviction may, under s. 5 of
the Summary Jurisdiction Act,
1848 be convicted upon an
information which charges him
with having committed the
offence as principal offenaer.

The appellant appealea to quar-
ter sessions against a convic-
cion for unlawfully driving his
wioctor car at < speed dangerous
to the public., At the hearing
oi the appeal there was a
conilict of evidence as to
whether the car was being
driven by the appellant or by
a lady seated by his side in
the car. The guarter sessions,
without deciding whethexr the
appellant was himself driving
the cax, dismissed the appe=al,
finding as facts that if the
lady was driving she was woing
so with the consent and appro-
vel of the appellant, who must
have known that the speed was
dangerous, and who, being in
contiol of the car, could, and
ought to, have prevented its-

Held, affirxiaing the decision
of guarter sessicns, that
there was evidence on which
the appellant could be
convicted of aiding ana
abetting the cormwission of the
cffence.”



When the cise went on appeal befcre the King's Bench (Lord
Alverstone C.J., Kidley J. and Darling J.} the Bar was better

represerited than in Benford v. Sims {(supra). Loxrd Alversione,

(:\, C.J. said at page 43:

This appeal raises two
important. points, one of law
and the other as tc the proper
conclusion to be drawn from
the facts stated in the case.
The main argument addressed to
us on behalf of the appellant
on the first point was based
on the grouna that the appel-
lant was not charged in respect
of that whicihi he was really
doing, viz., aiding and
akbetting the driving of the

(~\ , car ac a speed dangerous to

. the public, but was charged
with having himnself driven the
car, and it is contended that
“having been cnarged as a prin-
cipal he cannot be convicted
on this info:imation as an
aider and apettor. It is
important in dealing with this
point to bear in mind that in
the cuase of crimes other than
felonies there is no distinc-
tion between a principal
oiffender and aiders and
abettors; as was pointed out

" by Blackburn J. in Reg. V.

(;\ Burton (187%) 13 Cox, C. C. 71,

g there is no such person as an

accessory in point of law in &
imiscieneanour.”

4]

Then later at page 45 he saids

"ghe guesticn which we have to
decide has, nowever, alveady
come wefore this Court in the
case of Benford v. Sims {1698
2 (.85, 641, It is guite true
thiat no counsel appeared for
the respondent in that case,
and that the Court thereifore
. had not the assistance of

(_) hearing an argument on both
sides, but is a mnistake to
suppose that this question
was not present to the ninds
of the learned jucges who
dgecided that case. Rialey J.
said Ibid. at p. b4d4s
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‘4n my opinion, however,
8. 5 of Jervis's Act may
properly be read as
meaning that a person

who knowingly counsels
suchi offences to be com-
nitted is to be proceeded
against and convicted for
the same either togyether
with the principal
offender or before oxr
after his conviction,; and
may be treated throughout
as the principal offencer;:®

and Channell J. said ibid. at
P. 0406

'Lt seems to me that the
true construction of s. 5
is to make anybody wiic
alds, 2bets, counsels, or
procures, liable to be
proceeded against in

every respect as if he
were a principal offender.’

That is both excellent common
gense aZnd goou law, and bearing
in mind that in respect of
crimes less than felony the law
acves not draw any distinction
between principals and others,
I have come to the conclusion
that the appellant could on
this information be convicted
of aiding and abetting,
assuning chat there was
evidence that the appellant

did aid and abet the conmission
of the offence.”

What 1s now section b in the Justices of the Peace
Jurisdiction Act, and which but for geographical locations
nained, repeats section 5 of the Summary Jurisdiction Act, 184&,
1s first encountered as section 5 in the Justices of the
Peace Jurisdiction Law, 19¢7, by which time it had already

been judicially incerpreted in Benford v. Sims (supra) and

Du Cros v. Lambourne (suprz). The legislators are presumeu

to have known and intended the secticn to carry its judicial
interpretation into our law anu be so understood and applied.
Consequently, we hold that the appellanit was properly charged

as a principal and sc lay to rest the submissions based on
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the capacity in which he was charged,

Both grounds of appeal attracted arguments centered
around procuring, which arose out of the finding by the Resi~-
dent Magistrate that the appellant's "primary function was to
procure others to sell ganja to Lamb to export tc the U.S.A."
it was bMr. Phipps' contvention that, on the evidence, there
was no procuring and further that tihere is a distinction
between "procuring & person to commit an cffence" and "pro-
curing the commiss:ion of the ofifence”.

A brief but comprehensive analysis of the role
played by the appellant given by Miss Hughes earned Mr. Phipps’
commendation as brilliant. she submitted that in the evidence
accepted by the Court there was ample proof of the appellant'’'s
role as a facilitators

1. %he familiarity between
Lamb and the appellant with
whori he had communicated as
"sister®;

2. The appellant's direct
rasponsibility for tfinding
persons who could supply
ganja and putting them in
contact with Lamb and others
who required the ganja;

3. '"he aiscussion with Lamb ot
Gamon's unreliability in
hiis role of securing the
ganja. 7The appellan: saying
he was aware Gamon nhot
performiny and offering to
assist;

4, ‘'the appellant taking Ruby
and Cecil Hamsamuch to the
meeting at Cariblue. He
took part in the meeting
held at his reguesti where
arrangements were made for
the acquiring and trans-
porting of the ganja;

5., ‘he appellant sudggested
several airstrips which
was a vital aspect of tihe
enterprise of exporting
the ganja;
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Without the appellant there
was no certainty tine parties
would be in contact.

[+
a

We agree that a very vivid picture is here presented of the
very active and essential role played by the appellant. Add
to this picture, the very importantc role of securing the
return of the racdios which were essential to making contact
with the plane to take delivery of the ganja and the very
significant role played by him in ensuring the success of
the evil enterprise becomes even more apparent.

Buc Mr. Phipps contends that the bulk of this
evidence is provided by Lamb, an undoubted accomplice,
concerning whose evidence no corroboration was forthcoming.

it must be borne in mind that the learned Resident
Magistrate, in his recorded remarks, was dealing with four
accused persons insofar as any gquestions of law were dealt
with, 1In this regard, we call attention to the relevant
statement concerning corroboration:

“Lamb's testimony was corxobo-

rated in parts by Timothy

Wwilliams and $enior Superinten-

dent of Police strong.

i accepted the witnesses for

the crown as truthful. They

were never materially discre-

dited. £ warned myself of

the dangers of acting on the

uncorroborated evidence of an

accomplice.”
in our opinion, what is meant to be conveyed by these remarks
is the fact that, “while there are areas in Lamb's evidence
which have been corroborated, there are also areas in which
such corroboration is lacking but I have warned myself of
the dangers of aciing upon those uncorrobcrated areas”. And
that is so whichever of the accused persons may be affected.
With such an approach we can find no fault. Ve need only

state that corroborative evidence is not a facsimile of the

evidence sought to be corroborated but independent evidence
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in some material particular tending to implicate the accused
in the commission of the crime.

The meeting at Cariblue was of crucial importance
to the whole endeavour. Lamb gave specifics of the meeting
and Timothy Williams identified the appellant at that meeting
at which there were discussions lasting for some three hours
with other co-accused. The fact that he took along with him
a prescription for Laiib, which he only wrote on reguest over
the telephone and not after an examination of the patient,
tends rather to condemn him than to present an innocent expla-
nation for his presence. Further, the telephone conversation
overheard by tenior Superintendent Strong and the remark by
the appellant under caution after arrest, viz., “that he did
not ship any genja. He only put some people together® are
very consistent with the facts presented by the prosecution.

We enteriain no doubt that there was some corrabo-
ration of Lamb‘s evidence affecting the appellant and that
he played the part which the evidence assigns him. But even
if it could be objected that the supporting evidence dces not
amount to corroboration then it should be noted that the
learned Resident Magistrate has duly warned himself.

The final question must be, therefore, what legal
tag should be put on the appellant’s role? . Even without the
benefit of the statement aétributed to him after arrest, it
is clear that the burden of the case against him is that he
played the cenﬁral role of getiing together the team which
was to secure the load of ganja for the specific purpose of
it being shipped out‘of Jamaica. Akccordingly, the finding
that he was not an accessory to the charge of trafficking 1is
unwarranted since it was never in the contemplation of the
parties that the destination of the loaa of ganja was any-

Iy

where but the U.S«A. trom where they expected to receive
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payment which was guoted in U.S$.A. decllars. Furthermore, it
was known that an aircraft would be used to convey the ganja
abroad. However, that inconsistency does not affect the
credit of any witness or the reasonableness of any inference
on which the other charges depend.

The finding that the appellant was an accessory
before the fact to possession of ganja, dealing in ganja and
exporting ganja are eminently consistent with the evidence.
such a finding confirms that the appellant did not himself
perform the actus reus but by his performance or scheming,
if you like, as indicated in the evidence, he brought about
the acts which are the subject-matter of the offences charged.
Among the meanings assigned to “"procure” in the Webster's
Third Intexnational Dictionary are:

l. Obtain by some effort or
means. :

2. Bring about by scheming
or plotting.

3. To cause to happen or done.

4., To prevail upon to do some-
thing indicated.

We are in no doubt that the appellant's conduct can find a
comfortable resting place among those meanings. Accordingly,
the purported distinction between procuring a person and
procuring the commission of a crime is making dalliance with
semantics.

The submission by Mr. Mel Brown, who joined the
appellant's team of attorneys, that the sentence of imprison-
ment was excessive had no more to commend it than the
unmeritorious submissions on the conviction.

These, then, are our reasons for dismissing the
appeal and affirming the convictions and sentences on

January 15.



