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CAMPBELL,J

This is an anplication brought by the Half Moon Bay Hotel
seeking an order prohibiting the Industrial Disputes Tribunal from
proceeding with the hearing and determinatiqn of a reference made to
it by the Minister of Labour on September 8, 1978.

The Half Moon Bay Hotel Limited is a company incorporated
under the Laws of Jamaiga; it is engaged in tourism and the running
of a hotel at Rose Hall, HMontego Bay in the parish of St. James and
will hereinafter be referred to as '"the company". The Industrial
Disputes Tribunal is established for the purposes of and by the
Labour Relations and Industrialﬁﬁisputes Acty 1975 (No 14 of 1975}
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and will hereinafter be referreé’%o aéﬁ”the tribunal" while the Labour
Relations and Industrial Disputes 4Act, 1975 will be referred to as
"the Act".

The application is the culmination of strained relation

which developed between the company and the National Workers Union

(hereinafter referrcd to as the Union) from sometime in lase 1974,
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Prior to 1974 the relationship betweén the company and the
Union appeared to have buen cordiale. This relationship, in sofar as it
is germane to these proccedings dates back to at least January 3, 19562
when as the precursor of and basic to this relationship, a "Poll"
agreement was entered into between the company and the Union., The
salient feature of this Poll agrcement was that it provided for a
poll to be conducted among prescribed employees of the company
supervised by the Ministry of Labour to determine whether the said
employees desired the Union to represent them. It further provided for
a certification of the results of the Poll and for a notification
by the Permanent Secrctary, Ministry of Labour to the Company and the
Union of the result of the poll. The Poll agreement concluded in

clause 12 as follows:-

“Tf the Union obtains the votes of the

majority of the workers listed on the

Voter's List the Union shall be accepted

by the Hotel as being the exclusive repre-

sentative of 2ll the employees in such Hotel

covered by this.Agreement for the purpose

of collective bargaining in respect of

rates of pay, wages, hours or other

conditions of employment concerning all

the workers in the Hotel with the

exception already stated'.

on January 23, 1962 a poll was taken pursuant to the agreement,
and on Janu&ry 254 1962 both the Company and the Union were notified
of the result of the poll which showed that the Union had obtained
the votes of the majority of the workers listed on the voters list.

On the basis presumably of the result of the poll the company
and the Union concluced a collective agreement on October 26, 1962
which among its terms included:-

(i) recognition of the Union as the
bargaining agent on behalf of the
employees covered by the agreement;

(id) Declaration of objective namely, that
the general purpose of the agreement

was to record orderly collective labour
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relations between the company and
the employees represented by the
Unions

(1d4) recognition by the company of the
right of the Union to exercise its
functions under the agreement in
accordance with recognised Trade
Union principles and practice;

(iv) establishment of a '‘grievance
procedure" to deal with complaints
arising out of the application and
interpretation of the agreement and
any other matter made subject to
the said procedure with this
significant provision:~

"T1f no such solution is forthcoming either

side shall have the right to direct that

the matter be placed before a suitable

independent and mutually agreed arbitrator

whose decision shall be binding on all

parties., Terms of reference to be placed

before the arbitrator shall be mutually

agreed upon.

In the event of the Union and the Hotel

failing to agree on an arbitrator the

matter shall be referred by either party to

the Ministry of Labour with a reguest that

the Ministry appoint an arbitrator whose

appointment and findings shall be binding
upon both parties',

This agreement, hereafter referred to as the

principal agreement was originally limited to determine on April

30, 1963 but was, thereafter retroa o tively extend to expire on

April 30, 1971 and ipril 30, 1973 by agreements dated September by,

1969 and September 17, 1971 respectively.

From the conduct of the parties in ggice expressly

extending the expiry date of the principal agreement, by and
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through subscguent agreement concluded long after the relevant
expiry date in the principal agreement had passed, an inference

can reasonably be drawn that it was in the contemplation of the
parties that the provisions in the principal agreement should be
regarded as still subsisting during the hiatus between the expiry
date of the principal agreement and the conclusion of the next
succeeding agreement, This is so because the technigue adopted

in each succeeding agreement was not that of incorporating thercin
particular provisions of the expired principal agreement but rather
the express extension of the expiry date of the said principal
agreement albeit that such latter agreement woﬁld on the date of
extension have expired be non-existent and incapable of extension
in the absence of an implied term that the said principal agreement
would remain alive and operative notwithstanding the written expiry
dates

It was no doubt in reliance on this implied term
in sofar as it related to the provision declaring recognition
of the Union by the Company as the exclusive bargaining agent
for the workers, as well perhaps, as on the poll agreement,
that the parties met in or about October, 1974 to negotiate
a further collective agreement which, had it been unequivocally
accepted as a definately concluded agreement would doubtlessly
have exhibited a technique similar to that in the last two
agreements namely, that of expressly extending the expiry date
of the principal agreement to a new terminal date.

It is now an historical fact that a dispute arose
between the Company and the Union as ﬁo whether a new agreement
had been finally concluded in October, 1974. The Company
contended that a definite agreement had been reached which would
remain effective between the parties until February 28, 1976,
the Union on the other hand maintained that no final agreement

had been reached conseduent on which it demanded, in assertion of
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its recognition as the representative of the workers that the
Company return to the negotiating table.

In one respect at least, the parties were agreed,
this was that the termsf then being negotiated were intended to
be operative to February 28, 1976,

There is no evidence before me as to how many and
how serious were the attempts made by the Union to get the Company
back to the negotiating table, suffice it to say that the workers
did not appear restive no doubt because they were receiving from
the Company the new wages and rates which the latter was paying
in conformity with its stand that an agreement had been concluded
with the Union in Octoher 1974,

On or about Janwary 15, 1976 the Union commenced
proceedings in the Supreme Court against the Company in a suit
intituled National Workers Union vse. Half Moon Bay Hotel seeing
declaration as whereunder, namely:-

(1) . declaration that there is not a
collective labour agreement due to
expire on the 28th day of February, 1976
in force between the Plaintiff and the
Defendant;

{z) A declaration that the Plaintiff is

RS

at liberty before the 28th day of February,
1976 to enter labour negotiations with

the Defendant on behalf of the workers

of the Half Moon Hotel."

This conduct of the Union in commencing proceedings
against the Company must have taken the latter by surprise after
some twelve years at least of cordial relationship, it must have
been even more surprised because there was no manifest grievance
by the workers who to the knowledge of the Union were receliving
the wages and other benefits negotiated in October, 1974.

On the evidence it is not clear what real benefit
and or advantage the Union hoped to secure from the proceedings,
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especially is this so because the second declaration sought did
not ask the Court to declare the existence of any right held and
or enjoyed by the Union in relation to the Company which the latter
was in duty bound to recognise and respect. It sought a declara-
tion as to a mere liberty or freedom.

Agoin it is not immediately understandable why the
Union did not seck & resolutionazdAdetermination of its dispute
with the company by and through the machinery established in the
Ngrievance procc@ure” laid down in the principal agreement
dated October 26, 1962 which as I have found was one of the
provisions kept alive beyond the expiry date of the said agreement,
The absence of the Union as a party in the present proceeding
has severely restricted the evidence placed at the courts!
disposal on the basis of which the Union's conduct would have been
more readily understood,

The next stage in the chronology of events is the
jﬁdgment on appeal dated July 12, 1978, The Union has construed
the judgment as declaring that "the NWU is entitled to exercise
the legal rights granted them by the workers to negotiate on
their behalfif,

This interpretation was propounded by the then
President of ?he Union Mr, Carlyle Dunkley in an open letter
dated July 25,’19?3 published in the issue of the Star newspaper
dated August 2, 19738,

The company on the other hand positioned itself
firmly a2nd securely on the reasons for judgment delivered by
the Court of Appeal on July 31, 1978, In a letter to the
Union dated =ugust 2, 1978 the company stated that its
interpretation of the judgment of the Court of Appeal as
elaborated in the reasons therefor was that whether or not it

should negotiate with the Union was a matter which lay within
$ts absoclute and unfettered discretion. In the aforesaid

letter the Union was further notified that because of the
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acrimonious nature of its recent correspondenée coupled with
the wrong interpretation given of the decision of the Court of
Appeal, the compony was not prepared to recognise the Union or
to enter into ncgotiation with it. The letter ended with a
further notification to the effect that in the interest of the
workers the comnany would be prepared to negotiate with the Union
should the latter apply for bargaining rights under the Act and
subsequently obtain the majority of the votes of the workers
consequent on 2 poll taken as provided for under the Act., This
letter was copied to the Honourable Minister of Labour as well
as to the Honourable Attorngy General.

Pausing here, it seems clear that the legal
proceedings mounted by the Union against the company gchieved
nothing of substance so far as the Union is concerned, it however,
led to disastrous consequences in that it destroyed the cordial
relations previously subsisting between them. It resulted in
the lawful repudiction by the company of the consensual
arrangement which previously existed expressly or impliedly
and generated an attitude of mutual intransigence which is the
antithesis of good industrial relations.

The Union convinced that it had won a resounding
victory in the Court sought the assistance of the Honourable
Minister of Labour to persuade, an erring company to desist
from "flouting the decisions of the courts of Jamaica' in
refusing to negotiate.

The Ministry of Labour to whom the company had
communicated its interpretation of the judgment and reasons of
the Court of \ppeal, and to whom it had equally notified its
refusal to recognise the Union save and except in accordance
with the provisions of the Act, instead of adopting its
traditional persuasive and conciliatory approach reacted by
charging the company with defiance of the Court of Lppeal's
ruling, as also of breach of fundamental industrial relations
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and ordered thot the commany attend "concillijatory meeting"
at the Ministry of Labour. The charge against the company and
the order to attend concilliatory meeting were contained in a
Telegram dispatched on .ugust 28, 1978 requiring attendance at this
concilliatory mecting either on August 2g, 1978 or August 30, 197&.
The Telegram concluded with these words : -

Uyour failure to attend will leave
no alternative than for me to

use my new powers under Section 114
of the Labour Relations and
Industrial Disputes Act to refer
dispute to the Industrial Dispute
Tribunal which will subpoena you

to attend meeting'.

The Company Tziled and or neglected to attend this
concilliatory meeting consequent on which the Ministry of Labour
by letter dated September 8, 1978 addressed to the Tribunal and
copied to the company and the Union made a reference to the
Tribunal in terms as hereunder:-

"to determine and séttle the dispute
with the Half Moon Hotel on the one
hand and certain workers employed

by the hotel and represented by the
National Workers Union on the other
hand over -

(a) the refusal of the management of
the Hotel to meet with the Union
to continue megotiations in
respect of claims served on the
management of the Hotel, by the
Tnion for increase wages and
improved fringe benefits on
behalf of the said workers,
and

(b) the denial by the management of
certain privileges and rights
of the National Workers Union which
represent the said workers'.
It is against this background that the company seekc
the order of prohibition against the Tribunal.
The submissions of Mr. Berthan Macaulay, for the
applicant Company may be summarised as fellows:-
Te On the face of the documents before

the court including the document recording
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the terms of reference to the tribunel there

is no industrial dispute within the definition
of industrial dispute contained in Section 2 of
the ..ct in that

(i) there is no dispute however
characterised between the
workers as such and the company;

(ii) what is apparent to the face of
the reference and in the light
cf the documents before the court
is a recognition issue that is to
say, & claim by the Union to be
recognised by the Company which
the company is lawfully resisting
as not founded in ccntract in any
judicial decision or by statute
this recognition issue even if
described as a dispute is not an
industrial dispute as defined in
Section 2(d) of the fct;

(iii) Further or in the alternative, even
if the recognition issue is capable
of being comprehended in "industrial
dispute" as defined, the act clearly
shows that it is not a matter in
respect of which jurisdiction is
conferred on the Tribunal because
the act expressly sets out the procedure
for resolving a recognition issue
with built in sanction against failure
to respect and or act in conformity with
a recognition established under the
#Cha

2y The reference to the Tribunal by the
Ionourable Minister of Labour in exercise of powers
conferred on him by Section 11(1)(a) of the lict

is null and void because Section 11(1)(a) is
unconstitutional being contrary to Section 23(1)
and Section 24(1) of the constitution.

For the Tribunal Mr. P. Robinson submitted in

substance that the matter stated in the reference constituted an
industrial dispute as defined in Section 2(d) of the Actj; since
Section 11(1)(a) is not unconstitutional the reference by the
Minister of Labour of the dispute to the Tribunal was valid and

there is accordingly no basis for an order of Prohibition.
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The JAct in Section 2 defines Indusirial Dispute as:-

"j dispute between one or more employers

or organisations representing employers

and one or more workers or orgamisations

representing workers where such dispute

relates wholly or partially to -

(a) terms and conditions of employment
or the physical conditions in which
any workers are required to workj; or

(b) engagement or non-engagement or
termination or suspension of
employment of one or more workers; or

(e) allocation of work as between workers
or group of workers; or

(da) any matters affecting the privileges
rights and duties of an employee or
organisation representing employers
or of any worker or organisation
representing workers."

Both the Company and the Tribunal have conceded that
the dispute as stated in the reference to the Tribunal, if it is
to be regarded as an Industrial Dispute must come within the
definition contained in Section.E(d) since there is ngt an the
face of the documents before us or in the Submissions, any
dispute whatsoever relating to Section 2(a)(b) or (c).

.There can be no doubt that there is a dispute
between the Union and the Company, the Union claiming a right to
meet and negotiate with the Company on behalf of employees
with respect to whom it has representational rights while the
Company is saying that even if the Union has representational
rights the Company is not prepared to negotiate with it, further
that any recognition which it, the Company had in the past
accorded the Union, is withdrawn and for the future it will only
recognise the Union as and when the latter establishes represent-
ational rights uunder the Act.

The crucial issue is whether such a dispute is an
industrial dispute and so referable to the Tribunal for

determination under the Act.
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Prior to the passing of the Act, a claim to recognition
was not enforcable by an order of court, such a claim was not
conceived as haviag any legal foundation because no worker had a
right to demand that the Trade Union of his choice is resognised
by an employer and "a fortiori" no Trade Union as such had any
right to be recognised. Disputes pertaining to non-recognition
were not thus cognisable in court which dealt with rights and
duties known to the law,

The Union sceks to by-pass the fundamental issue of
recognition by saying in effect that it has already been recognised,
Further that its recognition amounts to a right conferred by
agreement betwecn the parties, No doubt the Union seeks to
rely on the Poll .grcement of 1962, and also on the principal
agreement to the extent that its main provisions particularly
that declaring recognition of the Union are impliedly kept alive
pending the conclusion of a new collective agreement. This raises
the further issue namely, whether rights purportedly conferred in
collective agreements or other agreements between an employer and a
Trade Union are enforceable,

The better legal view of such agreements is that they
are not enforcecble because in the contemplation of the parties,
having regard to the climate of opinion in which the said agreements
are made, they were never intended to be enforced by order of
Court but only by industrial action -

See Ford Motor Co. vs. imalgamated Union of Ingineering and

Foundry Workers 179527 2 8,3, 303+ Thus even where the purported

rights are grounded in agrcements they still do not savour of
rights known to the law and a dispute in relation thereto is not
amenable for adjudication by a court.

The Union again seeks to by pass the fundamental
problem of recognition by asserting that the Court of ippeal has
declared the existence of a right to negotiate enuring in its favour,
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It is to be regretted that such an erroneous construction has
been put on the judgment of the court of appeal in the suit
commenced by the Union against the Companye. This errocneous
construction is also shared by the Ministry of Labour as
evidenced by the tone of its telegram to the Company dated
August 28, 1978,

The Court of .ippeal nowhere in its judgment or reasocns
for judgment declared the existence of any such right of
recognition or entitlement in the Union to negotiate on behalf
of the company's employees, This is made patently clear from
the following excerpt from the reasons for judgment:-

Parties may agree to meet and discuss
and see if they can conclude an agreement
or contract, but the agreement or
arrangement to meet is not itself a
contract or an agreement enforceable at law.
It is perhaps for that reason that the
appellants (the Union) were content to
seck a declaration that they were "at
liberty to enter into labour negotiation”
and it is on that basis that we propose
to grant the declaration sought. It is
not therefore necessary to state whether
the rcspondents (the Company) are under

a duty to negotiate or to enquire whether
under the constitution or otherwise they
are compelled to negotiate, iie do not
think it is practicable to compel anyone
to negotiate,"

The Court of .ippeal thus made it clear that in upholding
the appeal of the Union it was not elevating the status of the
declaration sought nor was it changing its legal character. It
declared that the Union was "at liberty to enter into labour
negotiation" mecning that it is free to do so to the extent that
the exercise by it of such liberty or freedom does not eneroach on
the liberty or frcedom of others, In plain words the declaration
was that whilc the Union was free to approach the company to
negotiate, the latter was not legally bound to receive the Union
much less to negoticte with it. There was no right as such vested

in the Union and no court would in the circumstance order the
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company to meet and negotiate with the Union. The Court of Appeal,
contrary to declaring any right vested in the Union, declared the
validity of thc accepted principle that a dispute as to recognition
was not amenable to adjudication by a courte. To the extent that
the Union was thus seeking to obtain an order from the Tribunal
which would not be mecde by the Supreme Court, the company would be
justified in invoking the jurisdiction of this court to prohibit
the Tribunal from adjudicating on the ground that it would constitute
an excess of jurisdiction were it to order the Company to meet and
negotiate with the Union. Such an order would be contrary to the
principle of the common law established applied and enforced in
Jamaica, namely, that an unwilling party will not be ordered to
maintain continuous personal relations with another since this is
not only undesirable but in most cases impossible to enforce.
Has the .ct changed the position either as to the
character of a rccognition right or as to its legal enforceability”
The et for the first time in Jamaica statutorily created
a right in a Trade Union to recognition with the derivative
bargaining rights. It also prcscribes the procedure for
establishing such recognition and bargaining rights.
Section 5 of the lict dealing with recognition and
bargaining rights is an hereunder:
"Saction 5(1) - If there is any doubt
or dispute -
(a) as to whether the workers, or a
particular category of the workers
in the employment of an employer
wish any, and if so which trade
union to have bargaining rights
in relation to them; esessecasasesss
The Minister may cause & ballot of such workers to be
taken for the purpose of determining the matter.
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(3)

()

Where the Minister decides to cause a hallst
to be taken and there is a dispute, which
he has failed to settle as respects the
category of workers of whom the ballot should
be taken or the persons who should be
eligible to vote in the ballot the Minister
shall refer the dispute to the Tribunal for
determination. The Tribunal shall in
determining any dispute referred to it

under this subsection have regard to the
provisions of any regulations made under

the 4ct and for the time being in force in

relation to ballots,

The Minister shall, as soon as may be after
he has ascertained the result of any ballot
taken under this Act issue to the employer
and every trade union concerned in that
ballot a certificate in such form as may be
prescribed, setting out the result of the

nDallote.

If the result of the ballot shows that the
majority of the workers who were eligible to
vote indicated that they wish a particular
trade union to have bargaining rights in
relation to them, their employer shall so
soon as he receives the certificate

referred to in subsection (4) recognise that
trade union as having bgprzaining rights in
relation to the workers who were eligible

to vote and in relation to any bargainin;
unit in which they may, for the time being

bhe included
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(0) iny employer who contravenes the provisions
of subsection (5) or (6) shail be guilty of
an offence and shall be iiable on summary
conviction before a Resident Magistrate to
a fine not exceeding two thousand dollars
and in the case of a cﬁntinuing offence to
a further fine not exceeding fifty dollars
for each day on which the offence continues
after conviction,

T have set out in extenso the above relevant provisions
to highliszht the fact that the Act itself which creates the right
expressly appoints the Minister as the person with exclusive power
and jurisdiction to entertain a claim to recognition and
bargaining right and to declare recognition for bargaininz purposes
established throuch the procedure of the ballot, it has further
expressly provided that only ancillary disputes relating to the
category of workers of whom the ballot should be taken or the
persons who should be eligible to vote are referable by the Minister
to the Tribunal but not the main recognition issue itself.
Significantly enough the section does not describe the issue which
has to be determined as an "industrial dispute" but merely as a
dispute. The use of the words "If there is any doubt or dispute’
in section 5 against the exXpress use of the words "industrial
dispute™ in sectiomns &, 9, 10, 11, 11A and 12 of the Act in my
view is a clear indication that disputes as to whether a Trade
Union should be accorded recognition for bargaining purposes do
not come within the definition of Industrial dispute in Section 2(d).

Section 2(@) of the Act expressly refers to "matters
affecting privileges, rights and duties" which presupposes the
prior and independent existence of the privilege, right or duty;
since the only right available to the Union is the statutory
right to recognition under Section 5(5) and since this is not on
the evidence found to have been established in accordance with the
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procedure laid down in Section 5, the undoubted dispute which exists
between it and the company does not constitute an Industrial
dispute in the scnse of being on a matter affecting any right of the
Union and consecquently the Minister had no jurisdiction to refer
that dispute to thc Tribunal which latter equally has no jurisdicticn
to entertain thc same.

On znother cqually valid ground it appears to me that
the Tribunal is without jurisdiction. This ground in my view is
independent of whether the composite of facts constitute an
;ndustrial dispute or a mere dispute. It is based solely on the
express provisions of Section 5, this section as I have stated
not only creates the right to recognition but it provides the

procedurc both for the creation of the right for its enforcement.

In Wilkinson v. Barking; Corporation 1794&7 1 A1l E,R. 564 -

Asquith, L.J. in considering Section 35 of the Local Government
Superannuation lict 1937 said:-
"Tt is undoubtedly good law that where 2
statute creates a right and in plain
language gives a specific remedy or
appoints a specific tribunal for ite
enforcement a party seeking to enforce
that right must resort to this remedy
or this Tribunal and not to others.™
T would respectfully adopt that statement and hold by
analogy that where as in this case the ict creates the right and
preseribes the procedure to be followed leading tc the creation of
the right no other method of creating the right is available, and
the Tribunal would be exceeding its jurisdiction were it to declare
the existence of a right of recognition with the derivative right

to negotiate which does not have its origin in the procedure

E-
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prescribed in Section

I would accordingly allow the application of the Company
on the ground that the facts 4o not constitute an industrial
dispute and that accordingly the reference to the Tribunal is
invalid alsc on the alternative ground that the dispute in

question amounting os it does to a recognition dispute is expressly

[6)]
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reserved for dctermination exclusively by the Minister under
Section 5.

Having concluded that the application of the Company
should be allowed for the reasons stated it is unnecessary for me
to express an opinion as to whether or not section 11(a)(1)

of the ict is unconstitutional and.I accordingly decline to do S50.
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There is no need to recount the facts surrounding the matter
before us, or to add to that which ny brother Campbell Jhas done so fully
and adequately.

I wish only to advert to one aspect of the argunent which
Mr, Robinson for the Industrial Disputes Tribunal urged in the course
of his submissions which was delivered with his usual clarity, force
and ingenuity.

Ee submitted inter alia that the right to be recognized is
embodied in the collective labour agreement of 1962 rnade between the
Union and the Hotel and called the Principal Agreenent, an agreement
which by implication continues under normal Industrial practice.

This agreement executsd on the 26th October, 1962 had over the
years been ratified, amended and extended by three-yearly periods, It
is my view that to make it valid and subsisting ratification and
extension nust be by agreement, prior to the date of its expiration or
on a date subseguent to its expiration and clearly expressing therein
that it is to operate retroactively. In this nanner the terms would
become nmutually binding.

I can see nothing which by conduct or by writing would make
this agreenent by inplication alive ad infinitum.

The 2nd paragraph of the Principal agreenment reads:

! The Hotel recognises the Vational Workers Union

as the bargaining agent on behalf of its
enployees covered by this contract,"
The first clause of the agreement dated 17+th Septerter 1971

reads:

The Agreenent nade between the Unicn and the Hotel
and dated 26th October, 1962 (hereinafter referred
to as the Principal Agreement) shall be cxtended
to Lpril 30, 1973, subject to such amenduents as
have already teen nade prior to this date if the
sane still remain valid and subsisting".
The Court of Appeal in its judgment No, 47/77 (See N. W. U.
v. Half Moon Bay Hotel (Supreme Court Civil Appeal) on an issue
between the parties held that the agrecment made betwoen the Hotel

and the Union in 1974 was not a validly concluded agrcenent or in the
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alternative there has been no existing agreenent since 1973:

On a construction of this judgment aond the agreement as
cuoted, it is ny opinion that the entire agreemont of 1962 called
the Principzl agreenent camc to an zend also in 1973 as there is no
other document produced ratifying or extending the terms of the
Prineipal agreenment. With the expiration of the collective agrecment
cane 2lso the oxpiration of paragraph 2 mentioned above, concerning
the recognition formally accorded the TUnion,

I have read the judgment of Campbell J, and have had the
opportunit& of reading the judgment of Parnell J, which he is about
to deliver, I am in cgreerent with their reasoning and conclusions,

I agree thot prohibition should go,




i7.

Parnell, J.
I am entirely of the same opinion. If this was an ordinary case;

I would not have considered it necessary to add anything further to what
has fallen from the lips of my learned brother Campbell. But this is not
an ordinarv case. It involves legal considerations of momentous importance
and it calls for a respectful reflection on a recent decision of our
Court of Appeal. I, therefore, think it right to make a brief contribution
of my own. ZAnd since in life, when everything else appears to fail, it is
a good thing to rely on common sense, I shall make no apology in calling
in aid, the woxds of a famous judge of the Victorian era:

“The business of a judge is te find a good

legal reason for the conclusions of common

sense, " per Loxrd Lsher: 113 L,.T.38 at 39.

ily brother Campbell has outlined the facts in some detail. as

a result I will not dwell on th - for any length of time. But to the history

of the intercourse between the union and the hotel management, I must

return.

Cutline of events

Two affidavits have becen placed hefore us. One is from the
Director of Industrial Relations in the Iiinistrxry of Labour. The othex is
from Mr. Vincent Bancroft Edwards, a senior executive of the National
Workers Union (herecinafter referred tc as the “N.VW.U." or the "union®).

I am able to collect the following particulars from the

affidavits:
1. An agreement in writing dated the 3xd January, 1962 and
o

made betwcen the union and HalfMoon{gitel (hereinafter
called the "hotel® or the "employer®), called for the taking
ofwa poll on January 23, 1962 to detemmine bargaining rights
for certain workers of the employer.

2, A poll was held on January 23, aforesaid resulting in the

out
union obtaining 120 votes/of a possible 172. Bargaining
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rights having been acquired by the union, negotiations were
entered inte with the employer touching the cmployment and
the general working conditions of the workers.
On the 26th Octcber, 1962, a collective agrecment was executed
between the union and the employer. aAnd it was expressly
declared that the agreement:

"shall remain in force until 30th April,1963."
The agreement of October 26, 1962 was subsequehtly extendcd
te April 30, 1973. The last extension of the principal
agreement was effected by an agreement dated éeptember 17,
1971,
since the expiration of the collective agreement on April 30,
1973, there has not becn any further mutually agreed arrange-
ment in writing between the parties in which the employer
has accorded recogni..on of the union as the bargaining agent
of the workers. And this point was subsequently used as the
base for litigation in the High Court with a further airing

in the Court of Appeal.

N.W.U. takes employer to Court

An aggrieved employer poured out its lamentations at the conduct of
the union, in a letter dated the 2nd August, 1978 - two days after the
Court of Appeal gave judgment on an appeal from the oxder of Wright.J.
The letter is addressed to the union with copies sent to the Honourable
Minister of Labour and to the Attorney General. The emplover's
fulminaticns are not conceziledl. The attorneys for the employer wrote on

behalf of their client. Paragraph 1 of the letter states:

" Qur clients, the Half Moon Hotel & Cottage
Colony, feel very much aggrieved by the conduct of the
N.17.U. Having negotiated with the Union and agreed
the terms, ocur clients in good faith paid the wages, rates
and increases which the Unicn agreed to, and have con-
tinued to do so. This had always been the practice
between the Union and our clients. Eoth parties had
always acted in gcod faith with one another. But there-
after, the Union took our clients to Court on a pure
technical point that the agreement was subject to ratifi-
cation by the workers. Resort to such course of action
has never been the case before. Cur clients have there-
fore lost faith completely in the Union. The result
cf the Court action has involved our clients in
encrmous legal expenses over a matter which ccould easily
have beon settled.”
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Genesis of the complaint

It seems that the ﬁnicn and the éméloyer had entexed into dis-
cussicns with a view to concluding @ collective agreement. It is nct clear
whether the agreement would have been a fresh contract if concluded or
an adoption of the agreement of Octobexr 26, 1962, with appropriate
amendments. But scmething happened on the way to peace. The temms as
to wages, rates and benefits for the workers were settled as betwcen the
union and the employer. However, a dispute between the parties arose.
The union took the stand that it bargained on the footing that the agree-
ment - or that part which touched wages and increases -~ was to be
ratified by the workers, On the other hand, the emplofer bargained on
the footing that what the union bona fide contended for and agreed to on
behalf of the workers, was binding in accordance with gocd trade union
practice.

Each side maintained its posture. Intransigence - an element

which does not thrive well in theindustrial front - put in an appearance.

N.W.U. makes a nove
The proposed new agreement would have covered the period
198741976, If it had been concluded, the collective agreement would have
run to February 28, 1976,
On the 15th Januvary, 1976, the union started proceedings in
the High Court. It was racing against time. The expiry date of a
"notional concluded® agrecment had only about 44 days to run. The unicn
sought & declaration in these terms:
(1) " A declaration that there is not a collective
labour agreement due to expire on the 28th day
of Fecbruary, 1976 in force between the plaintiff
and the defendant.
(2) A declaration that the plaintiff is at liberty
before the 25th day of February, 1976 to enter

labour negotiations with the defendant on behalf
/Day cf the workers of the L&Lf Moorn/Hotel, ™

The cmployer fought the union's case and stoutly maintained that:
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*a clear and unequivocal agreement was reached

at the meeting of the 17th October 1974 (apart
from some minor details) and that therce was there-
fore a ccllective labour agreement in force, not
due to expire until the 28th Pebruary, 1976."

On Octcber 24, 1977, the casc came on for trial before Uright, J.
who found for the union on declarxation (1) but the learned judge refused
the relicf sought on declaration (2). The reason for refusing the relicf
is put on the ground that the union can conly claim bargaining rights
pursuant to 2 poll conducted under the Labour Relations and Industrial
Disputes Act of 1975. This being the case the union cannot claim any right
to be at liberty to enter negotiaticns with the employer (defendant) on
behalf of the woxrkers.

The opinion of Wright, J. a judge of great learning and experience,
always carries weight and force. With great respect, however, I do not
agrec with his conclusion with regard to declaration (1) but to some extent,
I agree with his reasoning wit! cegaxrd tc (2). I shall state my reasons
later. |

Hearing before Court of Appeal
and its development

When the matter went beforxe tﬁe Ccurt of Appeal (Zacca, Henry and
Carberry, JJ.A.) the judgment of Wright, J. was unanimocusly reversed to the
extent that the union was granted a declaration in (2) of the union's
prayer. The result is that the Union was told on Julﬁ 31; 1978:

that it was at liberty before the 28th February,
1976 to enter labcur relations with the defendant

/Day on behalf of the workers cf the Half loon/Hotel."

In giving its reasons, the Cocurt of Appeal appreciated the point
made on behalf of the empleyer that if in fact, the employer is determined
not to negotiate with the union:

"no power in law can make them do so.”

However, the Couxrt held that:

"the grant of the declaration for what it is
woxrth, will at least remove from their chosen
stand the cover of apparent reliance on legal
rights said to flow from the agrecment they
themselves set up, and their apparent reliance
on a court decision that the appellants were not
at liberty to negotiate with them.”
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Soe ».1f& of Judgment in N.ILU. v, LIalf Moen Day

Hotel (Supreme Court Civil Appeal 47/1577).
I shall respectfully cite two other passages from the judgment frem
pages 14 and 15.

(B "The effect of cur declaration then is that we
can see no reason in law why these two parties
should not sit down and negotiate with one ancther
on matters that should be of mutual interxest: the
terms and conditicns of employment of the Hotel
workers at Half licon Bay Hotel.®

(2) "It may alsc be that an action will cne day arise
in which the Courts will have to decide to what
extent, if at all, collective labour agreements
such as this, create enforceable legal cbligations
which cne side may enforce against the other."

Construction put con judgment

It appears that the unicn and the linister of Labour have beth
construed the judgment of the Court of Appeal in awarding the second
declaration to have the following results:

(1) The employer ° bound to recognise the unicn as the
bargaining agent of the workers;

(2) The union has the right to continue negotiaticns with the
employer and the employer is under a legal duty to hear
the union with a view tc an agreement being exccuted.,

(3) The.employer has no justification whatever in maintalning
its present posture in its refusal to reccgnise or entexr-
tain the union as a bargaining agent and that the "dispute®™
can be cured by referring it to the Industrial Disputes

Tribunal.

The iinister refers dispute to Tribunal

On or abeout August 28, 1978, the Ministry of Lakour sent a
telegram to the Manager of the hotel warning him of the consequences of his
"defiance of a recent court ruling.” The Manager had stoutly refused to
attend any comcdlistery mecting erronge” by the Ministry. He was told in
plain language that if he did not attend a certain meeting to be held on
either August 29 or 30, the-matter would be referred tc a Tribunal fcr
settlement. The Manager of the hotel refused to attend any of the meetings
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and as a rcsult, by letter dated the 8th September, 1978, the parties were
informed that the HMinister had decided tc xefer the matter to the Industrial
Disputes Tribunal with the following terms of referencc:
(a2) the refusal of the management of the Hotel
to meet with the Unicn to continue negotiations
in respect of claims served on the managcement of
the Hotel by the Union for incrogsed wajes oand improved
fringe benefits on behalf of the said workers; and
(b) the denial by the management of certain privileges
and rights of the National Woxkers Union which
represents the said workers.
By letter dated the 15th September, 1978, the Attorneys-at-Law
of the employer informed the Minister of Labour that their clients did
not intend to recognise the Naticnal Workers Union. Three cother points
were made in the letter as follows:
(1) The emplover has nc dispute with the workers in the hotel;
(2) Even if there was a dispute, the employer was not prepared
to treat with the union;
(3) If the Industrial Disputes Tribunal wcre to proceed to
act on the reference, legal proceedings would be taken
in the Supreme Court tc prohibit the Tribunal from acting.
In the 6th paragraph of the letter dated August 2, 1978, and
addressed to the Union, the legal stand of the employer is put in clear
language -
"However, in the interest of the workers,
should you apply for bargaining rights under
the 1875 Labour and Industrial Relaticns Act, and
if as the result of a poll, the majority of the
workers decide that they wish you to represent

them, then our clients would of course, thereafter,
be pleased te negotiate with the union.”

summary of the stand by the cmployer

(1) The unicn's ccenduct in taking the cmployer to court wihh its
attendant legal costs, is inexcusable and as a result recognition
will not be accorded it as the bargaining agent of the workers
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(3)

(5)

23,
uncer any of the cxpired collective agrecnments exccuted prior tc
April 30, 1973. The cmployer has lost confidence in the unicn.
That since the operation cof the 1975 Act, nc poll has been taken to
determine whether the unicn still has baxgaining rights.
That nc recognition will be accorded the union unless cr until, a
poll is held pursuant to the Act and the union is sclected by a
majcrity of the workers.
That there is no power to compel the employer to recognise the union,
even if it is believed that the unicn has bargaining rights, as a
result of the collective agreement executed on the 26th Octcober,l962
and extended by subsequent agreements to April 30, 1973.
That the Minister has no power to refer the circumstances of the

stand taken by the employer tc a Tribunal feor secttlement.

Employer mcves to prohibit Tribunal

On the 27th september, 1978; Orr, J. granted leave to the emplover

te apply for an order of prohibition against the Tribunal entertaining the

reference to which I have referred.

The grounds relied on before Orr, J and before us, arc as follows:

(a) "that section 112 (1) (a) of the Labour and Industrial
Relations Act is unconstitutional and contrary to secticn
23(1) and sectiocn 24 (1) of the Constitution®;

b) “that there is nc industrial dispute between the applicant
and the workexs ox the Natiocnal iorkers Unicn (whom the

applicant does not ncw recognise.)®

Main Submissions of Counsel

Mr. McCaulay for the employer and Mr. Patrick Rebinson for the

Tribunal put their submissions with force and clarity. It was a pleasure

listening to them. No disrespect is intended if I refrain from dealing with

such porticns of their arguments which touch the constitutionality of section

11A (1) (@) cf the Act as provided by a recent amendment to the principal Act

of 1975. The section provides as follows:
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“Notvithstahding the provisicns of sections 9,
10 and 11, where the idnister is satisfied that
an industrial dispute exists in any undertaking
and should be settled expeditiously, he may on
his own initiative =
(a) refer the dispute to the Tribunal for
settlement if he is satisfied that attempts
were made, without success, to settle the
dispute by such other means as were available
to the parties.”

It is a good rule that in a country which has a written constitution,
the Supreme Court which is empowered to hear proceedings touching the con-
stitutionality of an fAct of Parliament should be guided by certain rules
which may be self imposed if necessary. And the reasons for this are simple.

(1) When the Supreme Court is called upon to consider the

constitutionality of an Act or a section of an Act, it
assumes the role of an umpire between the Constitution
(which is the supreme law) and the Legislature (which is
the supreme law making body}. Where an umpire has a choice
between two rules on which tc found a ruling, it is open
to him to select the one which is less controversial.

(2) In general terms, an Zct of the legislature is not to be
declared void unless the violation of the constitution is
so clear as to leave no room for reasonable doubt.

(3) A constitution is not framed like a civil or criminal ccde.
Its outlines are marked and its cbjects are stated but
minor points or ingredients germane to the objects may be
omitted. The founding fathers may deliberately leave these
silent or delphic provisions to the good judgment of the
judges who may have to grapple with them.

(4) 4L written constitution is intended to serve present and
future generations. As a living organism it should be made
to serve the society in the climate existing when its aid is
summconed.,

In the United sStates, the Supreme Court has its own self imposed

rules when it is considering the constitutionality of an Ac?. One of these

rules was stated by Prandeis, J. as folliows:
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"The Court will not enter upon the question of
the constitutionality of an Act, unless it is
absolutely necessary.” See Ashwander v.TVE, (1936),397
U.S. 288 at 346-348B.

A close study of section 25 of the Constitution indicates that apart
from incorporating the doctrine of "last resort® to which I have refexrred, tho
founding fathers have given an indicaticn to the judges of the Supreme Court
that they should noé seck -~ unless absolutely necessary - a confrontation
with the legislature or meddle with policies which Parliament thinks are
peculiar subjects for the political arena only.

can

I am satisfied that a decision in this case/be given without pro-
ncuncing on the spirited arguments of both counsel -concerndng the -
validity of the impugned scction. As a result I shall now turn to the main
submissions on the second ground relied con by the applicant.

Mr. ilcCaulay put forward his main submissions in this way:

(a) There is no industrial dispute between the parties

inasmuch as the matter betwcen the parties does not
come within the definition of "industrial dispute.”

(b} There is no cvidence that the applicant (employer) made
any commitment to recognise the union as bargaining
agent of the workers nor any comﬁitment not to reveoke
any admission of recognition it may have made prior to
April 8, 1975, the date when the Act came into force.

(c) By referring the matter to the Industrial Disputes
Tribunal, the Minister was inviting the Tribunal to act
outside its jurisdiction.

(d) The right of recognition of a trade union, is conferred by
section 5(5) and section 5(6) cof the Act. 2And the Act
itself has provided its cwn sanction for refusing to-
recognise a trade union which can show its bargaining
rights acquired by virtue of the Act.

(e) Where there is a doubt or dispute whether a trade union
can claim bargaining rights in relation to a particular
category of workers, the Minister is required to cause
a ballot to be teken and this has nct been done.
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Mr, Lobinscon urged his main submissions along these lines:

(1) If there is a matter which affects the privileges, rights
or duties cof either the union or the employer, there is
a dispute within the meaning of the definition section.

(2) The unicn is claiming hargaining rights on behalf of the
workers and the employer is denying the existence of such
rights on the basis that it no longer rocognises the union
having any such rights. The dispute cor difference between
the parties is, therefore, caught by the definition. And
once it is shown that an industrial dispute arises, the
Minister has power to refer it to the Tribunal.

(3) The poll agreement of 1962 still subsists and that agreement
has an implied clause that it camn only be terxminated by
nomal industrial practice.

(4) The right, if any, of the employer to withdraw recegnition
undexr the 1962 poll agreement is a matter which could be
dealt with by the Tribunal.

When the submissions are put in the form that I have summarised -
and in the way that I understand them =~ they have a certain amount of
attraction. ﬁut an attractive submission dces not necessarily contain
some oy any validity. A return to certain fundamental principles can do
no harm. I shall state them briefly:

(1) The trade union movement has been built up on two

main planks. One is that it holds out itself as the
agent or mouth-piece of the workers it represents. In
orxder to maintain a certain amount of discipline within
its organisation, it operates under certain rules and
each member of the unicon is required, as a condition for
membership, to abide by the rules. For at least 26 vears
it has been the established law in Jamaica that workers
are bound by any contract bona fide made on their behalf
by their trade union and that the workers are not free to
repudiate what has been agreed to between their cmployer
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and their union. See II.%.U. v. Sprostons Ltd. (Daily
with approval

Gleanex August 15, 1952). This case was cited/in Danton

v. klcoa Hinerals, (L371).,17 W.I.D. 275 at pages 297-298,

(2) i collective labour agreement is not a legally enforceable
contract. It is and always Bas been construed to give rise
to mutual obligations only. IDor years in Dritain and
certainly in the Ccmmonwealth Ccuntries, the trade union
leaders have shied away from the notion that a collective
agreement should confer legally enforceable rights. &
wild cat strike called by a hot-headed trade wucnist
contrary te the agreement may cripple a budding industry
and yet the offending trade union executive cannot ke
called upon to pay damages. The legal position is stated
concisely in Ilalsbury's Laws of ingland, 3xd edition.
vol. 38 at p.120. &And in Ford Motor Co. v. Amalgamated
Union of Inquiry and Foundry Workers and Others, A.E.R.
(1969) 1 W.L.R. 339 at pages 349-355, Geoffrey Lane, J.

coutlined the true legal position concerning the force of

a collective agreement. & report of a Royal Commission

is guoted at p.353D cf the judgment as follows:
"Collective agreements themselves cannot be
termed as contracts in law, as quite apart
from the Trade Union &cts, the parties do not
intend to be legally bound; the agreements are
deliberately written in a way which would require
radical amendment if this intention had been present.®

To the two planks to which I have referred, I must add a third.

nd it is this: up to April 8, 1975, when the Labour Relations Zct came
into force, there was no power anywherc to compel an emplover to recognise

a trade union as the bargaining agent of the workers of that employer. Dut
the Act introduced a radical change and compels an employer, to the extent

of the Act,

outlined in section 5(8)/ to recognise a trade union whosc bargaining rights
can be traced to a poll being held pursuant to section 5 of the Act. Where
before the hct came into force, an employer refused to recognise a duly
accredited trade unicn, the sanction against him was the force of public

opinion and the consequences - sometimes of a disastrous nature - of

industrial action.
SR 0.
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gince Lpril 8, 1975, a recalcityant employer will face, in addition
to what I have stated, criminal charges for his refusing to recognise
a2 trade unicn duly accredited by way of é poll as the bargaining agent
for the workers.

The radical change in the state of the law was brought about as
a direct result cf the decision of the Inmll Court in Danten'’s case.
Danton's decision, to which I was a party, has not been disturbed - as
far as I am aware =~ by a higher court. It is only Parliament which has
intervened to accord recognition of a trade union in the manner it has
outlined.

It seems to follow that whexre a pre-1975 collective agreement is
relied on by a trade union, the employer is free - subject to his facing
industrial action - to withdraw recognition of the union in gquestion.
This is a legal right which has not been affected by the Act. To submit
such a claim which is made by an employer to a Tribunal for settlement is
to ask the Tribunal to find whether a legal right which is crystallised

before a reference is formulated, doesr or does notrexist in fact.

Comments on previous proceedings

It is with humility and with great respect and restraint that I shall
attempt to show whyv, to a certain extent, Wright, J erred in granting the
declaration in part one of the prayver sought by the union and why the
learned judges in the Court of Appeal fell into error. £And it is because of
a misinterpretation of the legal effect of the judgment of the Court of
Appcal, why some confusion has emerged and we now have this unnecessary
litigation befcore us. &mnd these arc my reasons:

(L) Wright, J and the Court of Eppeal proceeded on the

erroneous hypcthesis that an arrangement or a plan towards
a final collective agreement having been agreed between
a union and an emplever, the union is free to reject it
subsequently on the basis that the workers for whom the
union acted have rejected the terms of the arrangement.
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(2)

(3)

8uch a move is contrary tc the law as established

and is also an invitation to encourage chaos and
indis;ipline on the industrial scehe. And nc sensible
employer will sit down around a conference table with a
trade union official on the basis that what is agreed
on can be rejected by the workers. The employer is
entitled to assume that the trade union is empowered

to bargain for and on behalf of the workers. ond the

best having been cbtained, the texrms and conditions as

settled will form the fulcrum of the agreement. The words

of Goddard, L.J. (as he then was) in Dvans v. HWaticnal
Unicn of Printing, (1938) 4 A.L.R. 51 at p.54 should be
noted:
"As I said in the course of argument, the
great benefit of a trade unicn is that you can
have collective bargaining between employers and
employed, and, if the union come toc an agreement
or ccme to a decisicn regarding any man or bcody
of men, and then that man or body of men refuses
to be bound, it destroys the confidence that
should exist between the employers and the
union, and is to the detriment of collectiwve
bargaining, "
B collective agreement is dependent on rutual truszt and
obligation free from any lecgal enforcement. It .confers on
the parties no legal right - which is capable of enforcement.
The rule is that a declaration can only be made where the

plaintiff can show that his legal right has been breached oxr

threatened. See Halsbury's Laws, 3rd edition, vol.22 - p.748.

A court of law, like equity, does not act in vain. It should
not make any order which is incapable of cenforcement or which
may be disobeyed with impunity.
With respect, there is in law no such thing as “a

declaration for what it is worth." Iefore a declaration

is made; the court must be satisfied that the award will

serve a useful purpose. nnd a useful purpose is not scrved
when the court in making the declaration expressces scme doubt

as to its usefulness or validity. (See the words of Ioxd
)




Goddard, C.J. in Attorxney General v, Colchestexr
Corp. (1955) 2 Q.L. 207 at 217),
(4) Where there is no existing justiciable controversy
between the parties, an acticn for declaration is not
maintainable. t is the function of a declaratcry
Judgnent to dispel a doubt and nct to create or
encourage cone. although it is permissible for a
party te seek a mere declaration, he must still show
that he could have sought other relief for a legal
wrong if he so desired. This rule has a history of
nearly 150 years.
the
(5) Defore/coning intc operation of the Labour Relations
and Industrial Disputes Act, it was open to an employer
to refuse recognition to a trade union or to withdraw it
subsequently to recognition being accoxded. The
statutory recognition® which the Act has introduced
must be proved to have been acquired before an employer
may be hauled before the ccurt.

When Socrates was invited by a friend toc worship at the temple
of the sea-god, he skillfully dodged the scductive suggestion. He knew
a bhad sample when he saw one. Mr. Robinson built his arguments around
the words contained in the definiticon of “industrial dispute.® We were
invited to pay our worship at the shrine of the statutcry definiticn. I
paid a visit to it, looked at the picture and left convinced that the
embellishment of language ought not to obscure the vision of the judge.
He judge should get himself impaled on the horns of a dilemma when he can
safely escape the pinch.

Under secticn 12(9) of the Lct, an award of the Tribunal must be
complied with. & criminal coffence is committed if the award is discbeyed.
It is a wvain thing to say that a man who has an established right has no
duty to vindicate it if he so desires. The Tribunal sheould be rescued
from the embarrassing and uncomfortable position of being invited to
make an award teouching a man's legal right which could not have been
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validly made by the supreme court if the matter had been committed to its
jurisdiction in the first instance for adjudication.

Tt scems tc me that the declaration made Ly the Court of hppeal
must be construed as a judgment given per incuriam. AS & consequence its
cffect as =n authority has been lost although it is the rationale if
detected; which is binding and not the actual decision based cn the facts.

T am not impressed with the conduct of the union in this long
Adrawn out and costly litigation. Znd I have noted that before us no counscl
has appeared to protect its interest. There is no merit in the assumption
that in an industrial reiaticn matter, the union and the workere have all the
rights and the enployer or management has none. mhere must be mutuality.
Tetween the parties, a certain amount of respect, tolerance and confidence
cught te be engendered and maintained. What is at issue here is a simple
matter. The employer is saying in effect comething like this:

9T have the right to withdraw ny recognition cof the
union as bargaining agent under the 1962 agreement.
out T acknowledge the right of the unicn or the
Minister to take steps under the act tc cause
recognition tc he re-estahlished. Where this has been
done the union will be free o continue where we broke
off in 197407

The position taken by the empleoyer is nct only reasonablc ut it
is in accoxdance with the law of the land.

Irn the trade unich rivalry of today, which the Labcur Pelaticns
and Industrial Disputes Ict acknowledges, blustering timorousness on the
part of any trade union should be rejected with vigour. If the union is
afraid or unwilling to accept the challenge of the employer. thé Llame nust
not be placed at its door. znd in my view justice and common sensc speak
cloguently on the sice of the proposition that the Minister ought not to bhe
allowed to surmount the claim of the empleyer by & tactical manceuvre well
intentioned as it appears to be. The posture adopted by the employer has
not raised any justiciable industrial dispute for adjudication by the
Industrial Disputes Tribunal. For the reasons I have endeavoured to outling,

I agree that prohibition should go.




