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In the Supreme Court
The Full Court
Before: Smith, C.J., Vanderpump & Patterson, JJ. —

R. v. The Industrial Disputes Tribunal,
Eric Feanny, Pansy Jones and Peter Lennox

Ex parte Knox Educational Services iLtd.

Robert Baugh for Applicant
fennis Edmunds for the Tribunal

Earl Witter for other Respondents.

1982 - July 6, 7 and 3

SMITH, C.J, :

On March 20, 1930, the Minister of Labour made a reference
to the Industrial Disputes Tribunal (the Tribunal) under the provisions
of the Labour Relations and Industrial Disputes Act (the Act) in the
following terms :

' To determina and §gitle the dispute between Knox

Educational Services Limited, on the one hand, and

Mrs. P. Jones, Messrs. E.G., Feanny and P. Lennox,

workers formerly employed by the Company, on the

other hand, over the dismissal of the workers. !f
A division of the Tribunal heardvevidence and submissions by the partics
and their representatives at fifteen sittings extending over the perics
from June 12, 1980 to January 26, 1981. A majority of the members of
the Tribunal found that the three workers named in the reference were un-
justifiably dismissed and ordered their reinstatement by March 16, 1581
and the payment to them of all cutstanding salaries and other benefits.
The award of the Tribunal is dated March 10, 1981 and records the fact
that the employer's representative on the Tribunal did not agree with
the award, |

By leave of Morgan, J., granted on May 4, 1381, Knox Educationa!
Services Ltd. (the applicant) applied to the Court for an order of
certiorari to quash the award of the Tribunal. On July 3, 1962, the
Court gave judgment quashing the award as it related to Mrs. Pansy Jones

and otherwise refusing the application. The following are my rcasons

for agreecing with the judgment of the Court.
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It was submitted on behalf of the respondents that the
applicant should be precluded from cbtaining the relief it sought bLocause
of the delay in pursuing its application to the Court. Hr. Edmunds, for
the Tribunal, submitted that the Court ought to hold as a matter of
orinciple that delay in certiorari proceedings in relation to an order
for reinstatement made by a Tribunal in dismissal proceedings ‘'shoul
not be tolerated because of its prejudicial effect on the workings of
the Court, the Tribunal and the potential beneficiary of the order. '

The application for leave to apply for the order of certiorari
was made within the time limited by the Civil Procedure Code, as was
tha filing of the notice of motion consequent on the grant of leave.

The mction was set down for hearing on July €, 1991 but was removed fiom
the list, without opposition, on the application of ccunsel for the
applicant. o application was made during Michaelmas term 1901 tn set
the matter down for hearing. On January 27, 1932 a summons was taken
sut on behalf of Mr. Eric Feanny to have the proceedings dismissed for
want of prosecution. ©On the following day the attorneys-at-law for the
applicant wrote to the Registrar asking that the motion be set down.

On the summons coming on for hearing on February § it was adjourned sine
die as the Judge was of the upinion that he had no jurisdiction to hear
it, baing 2 matter, he felt, for the Full Court. The motion was hefore
the Full Court on March 3 but was taken out of the list.

The affidavits filed in connection with the application to
dismiss the proceedings show that the matter was adjournaed on July £,
1951 because a transcript of the notes of the proceedings before the
Tribunal had not, up to then, been received by the parties. It was,
however, received by the legal advisers of the applicant before the end
of July, Thereafter, up to the time the application was made to
dismiss the proceedings, the delay in having the matter set down was uc
to the unavailability of Queen's counsel of the applicant's choice. It
was not until some time in January, 1982 that other counsel was retaine!,

Though the delay in having the motion set down for final
Jdisposal was unreasonable, particularly the delay between July 1921 anil

January 1902, it did not seem to me that this was the kind of delay wiizh
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should disentitle an applicant to relief at the hearing. In my view,
the proper remedy for inordinate and inexcusable delay in prosecuting
zn action or application which has been regulariy filcd and is pending
is having it dismissed on that around by interlocutory crder, as one
of the raspondents sought to do in this case.

There wera three arcunds argued before us in support of the
application. It was contended, firstly, that the Tribunal had no
jurisdiction te order the reinstatement of Mrs. Pansy Jones; secondiy,
that there was a breach of the rules of naturai justice in that the
Tribunal refused to allow the epplicant's counsel te cross-examine tho
dismissed workers; and thirdly, that the award was wrong in law as thai:
was no evidence upon which the finding that each of the three workers wes
unjustifiably dismissed could be based.

The application succeeded on the first ground. There was
undisputed avidence before the Tribunal that Mrs. Jones was employed by
a body called the Knox Community Deveiopment Foundation (the Foundatiorn}

s its chief accountant. In that capacity she was responsible for the

"financial accounting requirements’ of the applicant company, a subsidinry

of the Foundaticn. Messrs. Feanny and Lenncx were employees of the
applicant company. The Minister's terms of refercnce wrongly describo
Mrs. Jones as an employee of the applicant company. The Foundation
was not a party to the reference. Ho objection was taken at the hearings
before the Tribunal to the dispute concerning Mrs. Jones being con~
sidered, The Tribunal was; cbvicusly, aware that dMrs. Jones was not
employad to the applicant company but to the Foundation as its order of
reinstatement is directed to YKnox Educational Services Limited and or
o Community Development Foundation Limited. VY

It was submitted for the respondents that it was not open to
the applicant to éomplain of the Tribunal's lack of jurisdiction in
this respect, and it should be precluded from raising this ground,
hecause it openly acquiesced in, and contributed to, the error com-
mitted by the Tribunal. Reference was made to the transcript of the
nroceedings where, at the first sitting of the Tribunal, counsel for

Y
LY
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the applicant expressly approved of the terms of reference and,
subsequently, in his opening submission he stated that Mrs. Junes
was employed to the Foundation as chief accountant and was accountabhi
“for all the financial accounting and reporting of the Community
Services of the Foundation', including the applicant company (see pp.
2, 71 and 72 of supplementery bundle). it was argued that the represeat-
tives of the applicant made it plain that it Jid not matter ona way v
the other, for the purposcs of the proceedings before the Tribunal, whether
hirs, Jones was employed to the Foundation or to the applicant, particulariy
35 she was carrying out the functions of chief accountant for the
applicant company.

These submissions are not without merit, especially as
the record of the proceedings before the Tribunal show that the manage -
ment and control of the Foundation and of the applicant company were in the
same hands. There are, however, legal impediments to acceeding to tham.
'n the first place, the Foundation, as such, was not named as a party and
was not represented before the Tribunal and so cannct be said to have
acquiesccd, or to have authorised anyone to acquiesce, in the proceedings.

that

it islﬁcquiescence which is important. Secondly, and more importantly,
since the Foundation was not oxpressly named as a party in the Minister's
terms of reference, the award, insofar as it directed the reinstatement
of Mrs. Jones, is not binding on the Foundation (see s. 12(6) of thc
Act) and so is not enforceable. The Tribunal clearly had nc
jurisdiction to make it. Mr. Baugh, for the applicant, submitted that
the section of the award referring to Mrs. Jones was not severable from
the rest and so the entire award should he struck down. I did not agru..

When the Tribunal sat on t?f first day to hear the dispute,

(%63
i

and again on the fourth day, the Chairman anncunced the procedure which
Tribunal had decided should be followed. The applicant's case shoul:
be presented first by an opening submission and the calling of witnessas
in support of the case; the case for the dismissed workers would then ‘..
presented by a “full® submission and the calling of witnesses, to be

followed by a closing submission on behalf of the applicant. By the
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(#ir. Long was counsel for the applicant and Mr.
London a member of the Tribunal).

X

Hr. Long commented that Mr. Feanny “having adopted the position that

he did not wish to put himself in a position to be cross-examined'' thers
was nothing he could do about it. After further exchanoes and the
recall of one of the applicant's witnesses (ir. Campbell) for further
questioning by Mr. London, Mr. Long began his closing submission, which
he completed on the seventeenth day.

The second and third contentions in support of the application
were argued in the alternative to this effect: if the contents of Mr.
Feanny's submission was evidence upon which the Tribunal was entitied
to rely in coming te its decision, a breach of natural justice was
committed by the Tribunal in refusing to allow cross-examination of the
dismissed workers; alternatively, if the contents of the submisslon was not
evidence, there was no evidence upon which the Tribunal's finding of
unjustifiable dismissals can be bascd.

The whole question of what was, or was not, evidence on
which the Tribunal could act was raised in the argument before us as wel!l
as before the Tribunal, where auestions as to the admissibility of

hearsay evidence and the basis for the admittance of documentary evids

were specifically raised. Refercence was made to s. 17 of the Act -

the power of the Tribunal to summon witnesses to give evidence or pro:
documents and to administer oaths to them:; to s. 18 - the rights and
privilege of such witnesses; to s. 19 - referring to the hearing of
evidence by the Tribunal; and to s. 20 = which authorises the Tribuncl
to regulate its procedure and proceedings as it thinks fit. These
orovisions gave rise to the question whether or not Yevidence' must be
swern evidence as well as : what is permitted to a tribunal which is
given the power contained in s. 20 7 The following reference to two
authorities which were not cited during the argument provide the answirs,

In R. v Deputy Industrial Injurics Commissioner Ex parte

Hoore, (1965) 2 W.L.R. 89 ((1965) 1 Q.B. 456, 1 Al1 E.R. 31) , the (U.K.}

Court of Appeal heard an appeal from the Divisional Court, which refusc.
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an anplication for an order of certiorari to quash the decision of a
deputy industrial injuries commissioner dismissing the appeal of &
claimant under the provisions of the Wational Insurance {Industrial

injuries) Act, 1946. Regulations made under that Act (Reg. 26(1)(b))

gave the deputy commissioner the right to determine his own procedure and
one of the grounds upon which it was sought to quash his decision was
that he had treated as evidence matters which were not avidence. The
following lengthy extract from the judgment of Diplock, L.J. (as he was
then) is illuminating. He said, at pp. 116 and 117

' YWhere, as in the present case, a personal bias or
mala fides on the part of the deputy commissioner is
not in question, the rules of natural justice which he
must observe can, in my view, be reduced to two. First,
he must hase his decision on evidence, whether a
hearing is requested or not., Secondly, if a hearing
is requested, he must fairly listen to the contentions
of all persons who are entitled to be represented at
the hearing.

In the context of the first rule, ‘evidence' is not
restricted te cvidence which would be admissible in a
court of law. For historical reasons, based on the
fear that Juries who might be illtiterate would be
incapable of differentiating between the probative
values of different methods of proof, the practice of the
common law courts has been to admit only what the judges
then regarded as the best evidence of any disputed fact,
and thereby to oxclude much material which, as a matter
of common sense, would assist a fact-finding tribunal to
reach a correct conclusion .......

These technical rules of evidence, however, form
no part of the rules of natural justice. The requirement
that a perscn exercising quasi~judicial functions must base
his decision on evidence mcans no more than it must be
based upon material which tends logically te show the
existence or non-existence of facts relevant to the
Issua to be determined, or to show the likelihood or
unlikelthood of the occurrence of seme future event the
occurrence of which would be relevant. It means that he
must not spin a coin or consult an astrologer, but he may t-ke
into account any material which, as a matter of reason,
has somz probative valuc in the scnse mentioned above.
If it is capable of having any probative value, the
weight to be attached to it is a matter for the person
to whom Parliament bhas entrusted the responsibility of
deciding the issue. !

Ziplock, L.J. pointed out that the evidentiary material to which it was
contended the deputy commissioner wrongly attached weight was hearsay
Lut that that went to the weight of the material only. Later, thec
learned Judge said (at pp. 118, 119) that the second rule of natural
iustice required the deputy commissicner, at a hearing, inter alia,
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“to allow each person represented to comment upon any such ‘evidence'’
and, where the 'evidence' is given orally by witnesses, to put questions
to those witnesses.’

In T.A, Miller Ltd. v Minister of Housing and Local Government

5 another, (1943} 1 W.L.R. 392 at 395 Lord Denning, H.R. said :
Y A tribunal of this kind is master of its own procedure,

provided that the rules of natural justice are applied.

Most of the evidence here was on oath, byt that is no

reason why hearsay should not be admitted where it can

fairly be regarded as reliable............. Hearsay is

clearly admissikle before a tribunal. No doubt in

admitting it, the tribunal must observe the rules of

natural justice, but this does not mean that it must

be tested by cross-examination. It cnly means that

the tribunal must give the other side a fair opportunity

of commenting on it and of contradicting it. "
In that case the tribunal was an inspector, who hald an inquiry con
behalf of the Minister. He admitted in evidence, and relied on, a
letter whose writer was not called as a witness. The letter was put
to witnesses of the opposing party, who did not accept it as accuratc.

it was not contended before us by counsel for the respondents
that the Tribunal was entitled to use Mr. Feanny's submission, or any
part of it, as evidence. Quite the contrary, as Mr. Edmunds submitted
that thesubmissionwas invalid insofar as it sought "'to give evidenca.”
In my opinion, it would be wrong for the Tribunal to accept as evidence
anything ir. Feanny said in his submission (as distinct from the documcrits
he produced) in support of the cases of the dismissed workers. In ths:
first place, WMr. Feanny addressed not only on his own case but on the
cases of his colleagues. He could not, therefore, give oral "evidence
on their behalf.  Secondly, though it seems clear from the authorities
cited above that the Tribunal, in exercise of its unlimited power to
requlate its procedure and proceedings, could hzar and act on oral
‘evidence’ from witnesses who were not sworn, to do s¢ in this case
would breach the second rule of natural justice enunciated by Diplock.
L.d. The witnesses for the employer, the applicant, having given
sworn evidence, were cross-examined at Jength by Mr. Feanny. To allow
fir. Feanny in those circumstances to give unsworn '‘evidence’ during e

submission and so deprive counsel for the applicant of the opportunity

of testing it by cross-examination would be grossly unfair. There iz



ne rule which justifies such a procedure. This is not like a criminag
case in which an accused person may elect to make an unsworn statement.
Whatever procedure is adopted by the Tribunal for the adduction

of avidence, it must be uniforam for both sides, if the rules of naturs?

< i justice are to be obsarved, A worker has no right to decide whether
or not oral evidence' given by him should be sworn or unsworn or whethar
or not he should be questioned or cross~examined on such “'evidence'.
The employer is entitled te cross=-examine him if what he says, sworn

or unsworn, is being put forward as "evidence” and the Tribunal shoul?

f"i

>

> nothing to deprive the employer of that right.

¢

in support of the apolicant's third contention, that there =y

1]

no evidence upon which the Tribunal's finding of unjustifiable dismisss’s

(-=/ can be hased, it was submitted thoat the Tribunal ''functioned” on the
fasis that Mr. Feanny's submission was evidence and was taken "into cii-
sideration' by the Tribunal in arriving at its decision. Refersnce wis
made to passaccs in the transcript of the proceadings which, 1t was saoi-
supported this submission. There is the following passane at p. 331 07
the supplementary hundle :

PN

oMr. Yhite: Before you o down, are you saying that the 077
Board could be abandoncd 7

(ﬂ,' Mr. Feanny: Yes, sir, but we hear Mr. General Manager, Mr
was attending meetings of the Board of KCDF RPcar:
and he is the General Manager, and here is HMr.

Feanny the ‘Managing Director, let us say, he woo

the Managing Director, he was shut out of meetisin..
Mr. lLong: Mr. Chairman, | would like to raise an objection *u

that allegation on the basis that Mr. 0'HNeil
here at the time and this was not put to Hr. G
as to what capacity he, in fact, attended the e
meeting as General Monager or, in fact, by invituficn
or by richt, but he attended and that is the
important thing.  The trend is one, o memher of iho
Board or as one attending a meeting by invitation,
-At ne time was any question put to him - did he

( | attend all Board lcetings.
N
4 Mr. Feanny: | remember putting a question to him as to whetizr H
" attended a meeting of the Board of Directors on o
paiticular date.
Chairman: You know, sir, we are going to make objection,
objection.
Mr. Long: Yes, but let us have the thing under a proper
footing. "

/o
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Y Chairman: It is for us to say we are going to expunge
this from our minds.

Hr. Long: But, am | to sit here and not do justice to
the people | represent ?

Chairman: Vthen we come to look at the overali thing, we
vill sece that Mr. Long raised the objection,

the point of objection was that and we ¢ive
that thought. '

wimissibility of documentary evidence, with which 1 deal below. Finaliy,
raference was made to a passage on p. h15, where Mr, Feanny is, apparen:ii-
referring to aspects of his submissicn as '"evidence''.  Refercnce was alsc
made to the document containing the Tribunal's award where, on page &,
there is the following paranraph
With reference to the allegations against Hr.

Feanny, he denied the charges refuting them with the
supprt of documentary evidence. '
Counsel emphasized the fact that documents were being referred to here
a8 Uevidence Y

At the outsct of the Tribunal's sittings Mr. Feanny stated tho:
he had no witnesses to call. His submission was, however, not limited €0
commenting on the case presented by the applicant. There were large orons
which were plain statements of fact, hoth in respect of his own conduc:
those of his colleagues. The fact that this was allowed by the Tribun:
and at the end Mr. Feanny was asked whether or not he wished to be questio
gave rise at least to a suspicion thet his statements were recarded as
=vidence by the Tribunal. This suspicion is heightened by an exchange
during the submission when, after a lengthy uninterrupted statement of

occupying

fact by Mr. Feanny,/a full page of the transcript (p. 315 of the
supplementary bundle), counsel for the applicant intervened to inquire
whether Mr. Feanny intended to call witnesses to prove a particular

statement he had made and objecting to it on the ground that the stato-

ment was hearsay. The following exchange then occurred {(at p. 316)

/oo
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The objections of counsel on technical grounds to the
admissibility of documents produced by Mr. Feanny were without merit.
So were the objections on the ground that o deocument would introduce
hearsay evidence. VYhere there was a failure to put & document to -
witness calied for the applicant, this fact would not make the
document inadmissible. It would be a facter to be borne in mind by
the Tribunal in considering what weight should be given to the evidanc:
contained in it, in the same way that the weight of hearsay evidence
has to be determined. The Chairman, at least, was aware of this
responsibility of the Tribunal as evidenced by a statement made by
him during the proceedings when counsel objected to a document pro-
duced by Mr. Feanny on the greound that it was hearsay and, thereforc,
inadmissible as it had not been put to two of the applicant's
witnesses. The Chairman is recorded (at p. 32% of the supplementary
bundlc) as saying on that occasion

Y When it comes back to our time it is within cur powers

to say this thing is inadmissible judging on the

wcight of that when we come to our decision. You

are going to have a chance to conclude. '

The sense of the statement is clear, even if there is a lack of clarizy
in expression.

As indicated in the last line of the statement just quoted,
counsel for the applicant had the opportunity. in his closing submission.

te comment on and, if necessary, to contradict any documentary evidenco

introduced by Mr. Fcanny.  He actually commented con some uf those documents

and; in addition, he had the cpportunity of eliciting further evidenco
one
from i;'of the applicant's witnessces, the Rev. Mr. Campbell, who was
recalled by a member of the Tribunal, at the close of Mr. Feanny's sub-
mission. There can have been little doubt about the authenticity of
many of the documents produced by Mr. Feanny. As already stated, many
of them were exhibited with the written submission of the dismissed
workers and looking at those exhibited one seces that they are copies of
lctters, minutes and other documents generated in the running of the

applicant company's business and that of the organisation of which it

was a subsidiary, They are documents, it seems to me, to which those
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representing the interasts of the applicant had access. Indeed, in
the instance to which reference is made in the immedintely nreceding
paragraph, counsel for the apnlicant stated that he had 2 copy of the
document to which he was objecting, that he objected because it was

“merely hearsay'' and that Mr. Feanny “had the opportunity to examine

the person (namely, applicant's witness) from whose hands it is allegad

to have originated (and) he never did sc''(emphasis added). In my

cpinion, it was for the Tribunal to decide whether any of the documents
sroduced before it had any value as evidence and was entitled to
use such of them as it considered to be of value in arriving at its
decision,

What was argued by Mr. Baugh for the asplicant was that Mr.
Feanny's submission and the documents he produced were taken into account

“y the Tribunal in arriving at its decision and that if they are ignored
then cne is ‘'left with only that portion of the award of what the (appiicant:
company's position has been, which witnesses were called to support’,

Learned counsel failed to satisfy me that the Tritunal relied on

anything Mr. Feanny said in his submission in arriving at its decision

that the workers were unjustifiably dismissed. In the document contoiviin
“he award, no reascnsare given for the decision. There ts nothing to

indicate what Yevidence' was accepted or rejected. Reterence is made
in the document to statements made by Mr. Feanny "in defence’ of the
workers by use of introductory phrases such as ‘it was stated”, Uit was
Further stated™, 'Mr. Feanny said and it was submitted' but this, in
my judgment, is not necessarily an indication of acceptance of the
statements quoted as evidence, it seems clear that it is the case
sresented by the dismissed workers which was being outlined and not the
tovidence' in support of the case. Similar phrases were used in out-
lining the case for the applicant and there can be no doubt that what
was referred to there was not ‘‘evidence!’ which was being accepted.
when, during his reply, Mr. Baugh was reminded of the contention of
~uposing counsel, that it did not necessarily follow that because no

oroper evidence was presented on behalf of the dismissed workers that
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VANDERPUMP, J.

On 8th July last we ordered that Certiorari should
go to quash that part of the order relating to Mrs. Jones
as the Tribunal had no jurisdiction to make it., As far as

Feanny and Lennox were concerned we held that the Applicant
had not discharged the burden of showing that there was no

evidence upon which the Tribunal could have based its

decision that these two men had been unjustifiably dismissed.

Sufficiency or insufficiency of evidence is a matter of Law,

The Terms of Reference were common form

The Award ordered the reinstatement by 16th March,
1981 in their respective positions after finding that thay
were unjustifiably dismissed.

The Usual Statement after the prayer for Certiorari
to issue set forth the grounds upon which that relief was
sougnt,

These were:

a) The Tribunal in making its award exceeded its
jurisdiction in that it made a decision it
had no jurisdiction to make, namely that it
ordered that Mrs, Pansy Jones be reinstated
by Knox Education Foundation Ltd. This

succeeded,

b) The Tribunal refused to grant the request of
the Appliohnt's Attorney-at-Law to cross-
examine the dismissed workers in breach of

the rules of natural Jjustice.
c) Was abandoned.

It ended with a submission that there was no evidence upon

which the Tribunal could have based its decision that thesco

three workers had been unjustifiably dismissed. That subnission

did not succeed,
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There was a motion by Mr.Feanny to dismiss this

application for want of prosecution as it was submitted in
s¥fidavit form that inordinate delay had been suffered in
sectting it down for hearing. This delay it scems was the usual
Jolay occasioned in the High Court and is the fate of nearly
711 the actions coming before it. This is caused by the heavy
work load and the unavailability of busy counsel appearing in
them, No merit in that submission,

Mr,Feanny was the only dismissed worker who appeared
bofore the Tribunal., As he did not give sworn testimony he
cculd not be cross-examined,

" .... A tribunal of this kind is master

of its own procedure, provided that the

rules of natural justice are applied. ...
Tribunals are entitled to act on any material
which is logically probative, even though not
evidence in a court of law .... Hearsay is
clearly admissable before a tribunal. No
doubt in admitting it, the tribunal must
observe the rules of natural justice, but
this does not mean that it must be tested

by crecss examination., It only means that

the tribunal must give the other side a fair
opportunity of commenting on it and of
contradicting it.™

Miller v Minister of Housing 1968 A.E.R. 633,634 GH. Lord
Denning, M.R.
The emphasis ‘on the rules of natural justice is to be
observed. AsS
" All persons excercising judicial or quasi
judicial functions_must have due regard to
the dictates of natural JusticCCeesicsecess
else their decision will be voidable"
30 Hals 3rd ed. paragraph 1368,
Judgments of the full court are replete with guidance
and guidelines laid down from time to time for the edification of
tribunals. To no avail. The stage has now been reached wherc

differently constituted tribunals cach do their own thing, to

use a colloquialisl! It is bordering on the farcical,
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Consideration should be given to either amending the law to
set out the vital requirement of the observance of these
rules or else set up an Industrial Court with appropriately
trained personnel.

In Trinidad the Industrial Stabilisation (Amendment)
(Mo.2) Act added to the parent Act:

" 13A (1) Without prejudice to its powers
under section 13 or under any other law,
the court may, in making an award, order
the reinstatement within a specified
period in his former or a similar position
of a worker who has been dismissed -
"{(A)  ceecenencons

(b) foriaeasons which in the opinion of
the court are harsh or oppressive and unreason-
able and unjust and the onus of satisfying the
court that an order for reinstatement should be
made is on the party seeking the order,"
" .e.eces the onus lay on the union to satisfy
the court that ...... Wallace's dismissal by
the company was eXCeSSiVe sveee WIONG seeeo
lacking the elements of justice ....... the
issue was® not whether the company justify the
legality or propriety of the dismissal."

rernandes v Transport 1968 13 W,I,R, 339 E.F., 344 A.,B, |
That Act is not in force here nor any with similar

provisions. So that the onus is not on the union to prove ruiy-

thing., The reasons for the dismissal of the three workers must

have been peculiarly within the‘knowledge ot their employers,

the company so that it was incumbent on the company to prove

that they were not unjustifiably dismissed., They failed as

the Tribunal held that they had been and ordered their

reinstatement, The applicant could not show‘us that there

was no evidence upon which the Tribunal could have based that

decision despite counsel going through it with a fine teeth

comb,

3
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Patterson Je

I have had the advantage of reading the judgment of the
Chicf Justice with which I am in complete agreement, and there is
very little that T need adds The grounds on which the application was
bneed, the arguments advan¢ed by Mr. Baugh in sipport thereof, .afid the
arguhents of Mr, Ndmunds have bheen admirably set out in the leading
Judgment of the Chief Justice and I need not repeat them. However,
from the argumcunts, it scemed obvicus to me that the Industrial Disnutes
Tribunal ought to consider regularizing its procedure and proceedingss
In the instant case, the Chairman presiding over the division
of the Tribunal hearing this matter, at the first day's sitting, found
it necessary to "deal with the format" because, as he said to the partiuvs,
he was Ygetting a little feedback to suggest that you may have in mind
different format than the one the Tribunal has in mind". The

Chairman then made it clear that the Tribunal was

"dealing with a dismissal case, and we always
ask the company that did the dismissal to state
to the Tribunal fully why you took that course
actiony then the Union will carry on and then we
come back to you to close your case. Of coursc,
when you start, you can call your witncsses,
cxamine them, there is cross-examination and you
re~exanmine if you want but not long, and that is
the way it gocse 8o, the format is, you start,
carry on with your witnesses, then the Union with
your witnesses and then you close the whole case.
Maybe I have corrected something".

In reply to this Mr. Long, who appeared on behalf of the
nowlicants, informed the Tribunal that he was "under the impression that
it would be Mr. Kelly's side in fact presenting; we have no dispute™.

The Chairman then said, "Now that we have changed, could it be differcnt®,

At the fourth dayis sitting, the Chairman returned to the

yrocedure to be followeds He had this to say:

"I should have told both sides, it being a
dismissal case, the Company makes its submission
first, call his witnesses, examine them and then
you crogs~cxamine., If it is necessary, you
re-cxamine at the end of your submission, then
you come down with your full submission whatevoer |
you want to submit, tear to pieces what he said and
then you close your submission'.
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The Labour Relations and Industrial Disputes Acty cnacted
in 1975, established the Industrial Disputes Tribunal with power to
deal with industrial disputes referred to it for settlement, iﬁ a
cummRary manner, I agree with Mr. Witter's submissions that it is
plain that Parliament did not intend to set up a Court of Law when
cstablishing the Industrial Disputes Tribunal, and that the strict
rulcs of procedure and of evidence applicable to trials, were not
intended to apply to the Tribunale. However, the Tribunal must apply
the rules of natural justice and it must actlin good ¥aith,.

The Act allows any party to a dispute which has been
referred to the Tribunal to appear either in person or by an attorney-
2t-law or by a trade union officer, or even, with the permission of
the Tribunal, by any other person whom he wishes to reprcsent him,

The Tribunal has power to summon witnesses and to swear them. The
Tribunal may sit in private, and section 20 of the Act gives the
Tribunal wide powers to regulate its procedure and proceedings as

it thinks f£it, subject to the provisions of the Act. It is therefore
unhelpful for the Court to lay down strict rules governing the

exercise of the wide powers conferred on the Tribunal, as to do so
would tend to restrict the liberty and privilege conferred by the

clear language of the Act. Parliament in its wisdom, must have
realised that a Tribunal would be required to exercise its powers

ir various circumstances, dealing with matters that are not only
difficult, but at times cxtremely delicate and explosive, and for

tiunt reason thought it fit not to regulate, linit or restrict the
procedure and proceedings of the Tribunal, This Court, in my judgment,
ought not therefore, to attempt to fetter the wide powers given to

thie Tribunale Nevertheless, it should not be taken that the Tribunal
ing free rein sub-ordinated to no rules whatsoever. The duty of
veduging the exercise of its powers to a uniform method devolves on
the Tribunal itself, and its procedure and proceedings should be so
rigulated that those who appear before it are sure of the way in

wirich the Tribunal will proceed, notwithstanding the composition of

*
‘

vv particular division,

In the insﬁant case, the applicant complains of the mannor
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end of the twelfth day's sitting, the case for the applicant had been
presented by the making of an opening submission by counsel and the
calling of six witnesses who giove sworn evidence.

Apart from a brief participation in the proceedings by
representatives of an organisation called Thossy Keliy and Associates
(which,it is recorded, represented the dismissed workers), the respondent
Feanny was the spokesman presenting his case and those of his dismissaod
colleagues. At the end of the twelfth day's sitting the Chairman

addressed Mr. Feanny thus

Y Wait a while, Mr. Feanny, hecause you are going to
make your submissions ncw. You know it is one
sybmissicn you are going to make. You go right
through the whele thing. You have heard the allega-
tions over here, you arg going to say s¢ and sc, and
you go right through and you call your witnesses,
it necassary. | mean, if you want them.  Then
he closed (sic) over this side. ' (See p. 310 of
supplementary bundlej.

st the commencement of the sitting on the thirteenth day, dr. Feanny
was called on to make his submission. He began then and ended on the
sixteenth day with these words

" Mr. Chairman, you have seen, sir, you have evidence
both from this side and that side, sir, that these three
people are worthy of such a request, sir, reinstatement
without victimization and that they are given their
rightful place as Managing Director, as Chief
Accountant and as Sales Manager, sir, and that Mr,
Feanny's bonus be ¢given back tc him, sir. 1, sir,
don't need to weary your ears any more, gentlemen,
because you have sufficient facts, sir, on the records
to go back (sic). I would imagine by now, Hr.
Chairman, after hearing .both sides you shouldn’t have
much problem at arrlving at an early decision. "' (see
p. b21).

The transcript of the proceedings show that off-the-record discussions

took place following the close of the submissicon and then the following

exchanges occurred (p. 422)

" Chairman: Dkay, we are going on the record now. Mr.
Feanny, you don‘t wish to be questioned by
Mr. Long ?

Mr. Feanny: | think Mr. Long had asked the question ang
answereed it himself.

Mr. London: Yes or no.
Chairman: Do you wish to be questioned ?

Mr. Feanny: No, sir, | have closed my case.
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“ Chairman: We are saying, this is left for us to say what is
hearsay or not hecarsay.

Hr. White: Mr. Chairman, are you agrecing that that is hcarsay
<'* or what 7
o Chairman: It is Teft for us to come to an opinicn, Mr. White,
but | am asking HMr. Feanny to go ahead. It is in

the recerd that he says it is hearsay, our opinion i
not recorded.

Mr. Long: Mr. Chairman, | am not hoiding us time but the Tritunal
is, in fact, hearing evidence which is hearsay, this
is why | am applying to record it that evidence is
recorded which is, in fact, hearsay. We are dealing
In semantics and we are getting into something that
is total verbiage.

Mr. London: It is left to Mr., Feanny to put his case how he sc¢
A it, he is conducting his own case, he doesn't int
(;«} to call any witnesses in support of what he says,
- Eric Feanny did at this place. W¥e can't stop him
from saying these things, he is empowered. But, 2s
the Chairman has said, we will have to decide at the
end of the day what weight to give to all of this.
! think the crux of the matter here my brother is
that we can't tell the gentleman how to put forwsrd
his case, "

".\c.;

Later in the proceedings, the Chairman made a statement which can be
regarded either as indicating the opposite of what is conveyed by thwe
above extract or as explanatory of it. Counsel for the applicant ha!
(;\ made ona of his frequent interventicns to inqulire whether Mr. Feanny hro
proof of facts he had just stated. ~ The Chairman is recorded as
replying (at p. 37%)
U let me again reiterate. If Mr. Feanny is saying all
of this and he can't affirm them when we come, and Mr.
Long peint this out, then it will be hopeless, but
here is it he is trying to tell us something, let
him go along, and at the end of it sir, how he says
how can he prove it? (sic). So this is a waste and
- we are herc to be the judge on that. ' '
This statement is not as clear as one which the Chairman made immedinie’ -
0 after, when Mr. Long said: *Very well, sir® in response to the carlior
statement. The Chairman is recorded as saying (at p. 379)
" Lot me make it quite clear. If Mr. Feanny is wasting

our time by telling us a lot of things that he cannot
prove, then that will be a waste of time. "

/AR
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Several interventions were made by counsel for the applican:
to object to documents tc which Mr. Fecanny referred during his submiscion
arid which he wished to have admitted as evidence. The grounds of objerc-
tion were that the particular document was hearsay, or not properly

<j‘ﬁ introduced, or was not put to a witness for the applicant when givinc
evidence "'for ratification' or te say whether or not he reccived it 20!
senerally,not produced in accordance with the rules of evidence. Lok
parties were required, before the hearings began, to make written sub-
missions to the Tribunal setting out the cause of the dispute. This w.s
done and | believe the practice is for these submissions to be exchann
by the parties. The written submissions were exhibited before us.
Each was supported by copies of documents regarded as relevant to the ensc
to be presented. The applicant's submission exhibited some eleven scorynis
documents and that of the dismissed workers exhibited twenty-twc. Many,
if not all, of the documents to which Mr. Feanny referred during his
submission before the Tribunal were included among the twenty-two.

There could be no valid objection to documentary exhibits Loin,
received as evidence during Mr. Feanny's submission. | saw one instanc.
in the record where counsel for the applicant tendered a document durinns
("1 iis opening address and it was rcceived (see p. 35 of supplementary buncle) .
There was also an occasion (sec p. 396) when counsel said he would have
no objection to Mr. Feanny putting in evidence two letters to which hc
had referred. It is clear from the authorities cited above that the

Tribunal was not bound by strict ruies of evidence. In R. v Deputy

Industrial Injuries Commissionar Ex parte Moore, Pearson, L.J. said, at

. 113, 1A ,

* The deputy commissioner could determine the procedure for
this particular casc. Mo doutt the procedure has to

, be reasonablic, and, when there is a hearing, it has to

S be a well~-conducted hearing. But the deputy commissioner
would not render his procedure unreasonable, nor his hearine

- ill-conducted, merely by admitting as evidence something
which, according to the strict rulies of evidence for court
proceedings, would be inadmissible .......cv.oveeve... The
deputy commissioner's discretion to determine the procedure
under requlation 26(|ﬂb) must be wide enough to enable him,
in a proper case, to admit good evidence notwithstanding
that there might, according to the rules of evidence, be
. some technical objection to its admissibility. "

/...
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there was nc  evidence upon which the Tribunal could have found
unjustifiable dismissals, he concluded his reply by the concessinn
that it would be difficult to advance the argument that the only
conclusion to which the Tribunal could come, in the absence of Mr.
Feanny'®s submission, was that the dismissals were justified.

in the absence of counsel going through the oral and
documentary evidence put before the Tribunal on behaif of the applicant
and showing that the evidence was all one way, that it showed
justifialle grounds for the dismissals and could not reasonably have
Leen rejected by the Tribunal, he could not successfully maintain
his argument. Referenco to exchanges which occurred during Mr.
Fecnny's submission, when he was dealing with one of the allegations
ageinst Mrs. Pansy Jones (see pp. 398 te 403 of supplementary bundle}),
will show that the evidence produced in proof of it was not very
convincing. It is ciear from what is recorded on p. 399 that one
member of the Tribunal, at least, did not accept the evidence. That
same member, from what he is reported as saying on p. 404, clearly
did not accept the evidence given Ly ancther of the applicant's
witnesses. It may he of some significance that in the document con-
taining the award (at p. 4) it is stated that witnesses, naming them,

o

were called by the company'” in an attempt to substantiate its allegati: v

against the three employees®’ (emphasis added).
At the commencement of the third day's sitting, the Chairmop
of the Tribunal addressed counsel for the apnlicant thus ' ¢
““ As 1 intimated previously Mr. Lony, it being a
dismissal, the Tribanal is goinc to ask you

to commence your submission as to why thesc
workers were dismissed, !

In my opinion, it is plain that in adopting this procedure the Tribunel
was placing the burden on the applicant’ to satisfy it that the werkers
vere justifiably dismissed. At the hearing of the application befor:
us, it was not demonstrated on behalf of ?he applicant that, on a

zonsideration of the evidence adduced on the applicant's behalf together

with the documents produced by Hr. Feanny, this burden was discharne:.




