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October 21, 1582

Parnell, J.

On the 18th rebruary last we were unanimous that certiorari
should go to quash the award of the Tribunal dated iy 29, 1981. tle also
ordered the Tribunal to pay half the taxed or agreed costs of tie applicant.
Counsel did not appear for the Union which reprecsented the workers. The
formula for escaping certain consequences was achieved by the Union when
Mr. Rose intimated that lhe was only "watching® the interest of bhis client.
He did not appear with instructions to support the Tribunal's award.

We gave gencral reasons for quashing the award and promised to
give detailed reasons in writing at a later date. This we now attenpt
to do.

Jrief outline

At all material times, the applicant carried on as its main
business activity. the operation of certain cinemas as owner or managing
agent.. One of the cinemas, is the Carib Theatre -at Cross Roads in St.
Andrew. Another cinema operated by the applicant is the Majesti; which is
along the Spanisli Toun Road. And at all material times, the Bustamante
Industrial Trade Union (liereinafter called “the Union"}, represented certain

categories of the applicant's woxkers.
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A dispute arosc between the applicant and the union concerning
the rates of pay to which it was claimed that the workers werc entitled
for certain work done in the cinemas. then the parties were unable to
_____ come to an agrecement, the dispute was in due course referred to the Industyrial
<;*} Disputes Tribunal. The torms of reference were ag follows

"o determine and settle the dispute between
the Palace Amusement Company (1921) Limited

on the one hand, and certain workers employed
by the Company and represented by the
fustamante Industrial Trade Union on the other
hand, owver -

(1) the union's claim relating to the rate of
overtimc pay for work done on weeir days; and

(2) +the union's claim for pay to the workers

employed by the Company at the Carib Theatre
- during the period of cessation of operation from
(\ﬂj 3rd llovember, 1979 to 22nd lovenber, 1979."

Sittings and award

A division of the Tribunal (Mr. George Phillips, HMr. Pat lartin
and IMr. Edward Dixon), heard evidence and oral gubnissions at nine sittings
over a period extending for nearly one yeax, to wit.

1980: May 14, June 5,6,12 and 13, July 10
1981 ; April 6, 38 and 9.
(;/] The award dated llay 29, 1931 is as follows:
“The Tribunal's award in respect of cach item
of claim shall be deemed to bhe eflective from
the date of this award unless otherwise
specifically stated.
The Tribunal awaxds -
(1) that the workers be paid at the rate of
1/6th of the basic weekly wage rate as over-
time pay for hours worked during extra shows
on weel cdays with effect from 1st July, 1980:
} (2) that the workexrs at the Carib Theatre be
/ paid their regular wages for the period 3rd
\\a* November to 22nd lovember, 1979.%
Concession madc
bPuring the opening subrissions of lx. Leo-rhynie, Mr. Edmunds
sought leave to make & concession on behalf of the Tribunal. HMr. Udmunds

conceded that part onc of tlhe award was wrongly made and cannot be supportced.

He adopted the grounds set out by the applicant in the statement for reliel
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with regard to part onc ol the award. The frankness and timely mcve of
Mr. “dmunds earned the nlaudits of pr. Leo-ihvnie. e also joined in tho
compliment. With this concession, therxe was no need o examine that

poxrtion of the evidence and the pubmissions relating thereto whiclh concexrnod

the unsupportable portion of the impugned awaxd.

Qart two under attaci:

At the hearing before the Tribunal, the opplicant called three

rclevant witnesses to support the contention of the management of the cincmas,

that the action of the uvorkers forced it teo close the operation of tle Caril
Theatre betwecn the 3rxrd and 22nd Novembexr, 1979 inclusive. The witnegses
called were :

(1) Mr. Douclas Graham, the Managing Director of the Company:

(2) Mr. Lincoln roxbes, Film .oolier and Theatre Superviscr;

(3) My, Mervin Dodd, Relief Managoz.

In paragraph 13 (Z) of the Affidavit of My, Graham in support of
the application for relief. the wailing of the applicant is put in this way:

"That the Tribunal failed to appreciate that the

industrial action of the workcrs prior to the 3xd

Novembey, 1979, xcsulted in the closure of the

Carib Theatre over the period 3rd Wovember t¢ 22nd

Novembex. 1979 inclusive and this industrial action

by the worlers constituted a breach Ly them of their

individual contracts of employment witi. the

applicant and therefore disentitled them to be paid
for that period of closurxe.”

Nature of the evidencc

At the hearing, lir. Lascelles Beclkfcrd appeared for the Union and
lir, Ieo=Rhynie for the applicant. No evidence vas led by the Union to
challenge the clear evidence of the witnesses for the applicant that
industrial action was resoxrted to by the workers when the claim on theix
hehalf was not accepted. We were supplied witl: copies of the transcript
of evidence,

2 brief summary of the evidence may be outlined as shown below:



Witness Substance of tle ovidence
1. Mr. Douglas Graham (a) The worliers resorted to a “go-slow® at
(Fifth Day's Sitting) the Cinema Theatrce. The Regulation uleo

dealing with crnening were ignored. On
the instructions of the Chief Delegate,
the theatre was opened and closcd at the
caprice of the workexs, Patrons secliing
to enter the theatre werxe locked out
although they were in the gueue in time
and therc was space inside to accomnodato
them. The Chief Delegate was warned that
the "go-glow ™ could not be tolerated.

(b)Y A "werlh-to-rule® was instituted which
gained rionentu. Under this "move® abhout
12 shows pexr weell were exhibited. The
noxmal yori--to--xule®” would have heen
suffered by management while discussions
vere in progress. The "“work-to-rule®
began on September 6, According to
Mr. Graham

it escalated, de-cscalatoed
escalated and continued in
that fashion and the Theatrc
was closcd on Novembexr 3.7

(c) There was a substantial loss of goodwill
and revenue during the industxial action,

(d) WVorkers refused to screen advertiscments.
This involved o i:xeach of contract betweuen
managenent and the advertisers.

(e) Workexs rcfuscd to display syncpscs oi
future shows.

2. My, Lincoln Forbes As a result of complaints made to him by patronsd
hetween August and September, 1979 he went to
thie Carib Theatrc to investigate. He arrived

at 5:10 p.m. {(cvening show) to f£ind that the
gates were closed, People were outside trying
to get in. The normel hours of opening and
closing for the evening show were 4 p.m.--5330p.m,

3. Mr. Marvin Dodd was manager of Majestic Theatre between 1979
to July, 1980, Industrial action took placo
at the iajestic in early Septembex, 1979,

The workers resgorted to a'work-to-rule.® The
opening and closing of gates lasted for only
half an hour. A\ @ result patrons wlio went
to the theatrc late could not get in. The
workers wexre warned that if they continued
wth their action the theatre would be closed
until further notice. At this theatre,
advertisements and trazilers wexe not shown.
The workers reiused to do so.

Effect of the evidence

The cummulative offcect of the evidence is that on account of the




conduct of the workcrg, management was put in an intolerxable position.

.

It was losing revenuc at a rapid rate; patrons were forced to leave Lhc
entrance gates of the theatre when they were unable to enter. This causcd
irritation and disappeintment to the prospective patrons te the prejudice
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of goodwill and cooidl busincss nanagement. Advertisers who had contractual
arrangements with the applicant for the screening of thelr goods and
services, discovered to their annoyance that the Carib and Majestic
Theatres, were in breach of their contractual obligations. It would have
been unwise ~ if not suicidal - foxr the management to have attempied to
function at the theatres above-mentioned in the face of what ifr. Gralam
called “escalation, de-escalation and escalaticn.” The workexs by their
comk:ined action forced the applicant into a corner which had only one
possible exit route and that was the exit marked “closed until noxmality

is restored ox guaranteed. And that was wiat nanagement resoxrted to.

lUotice to Union

Mr. Beckford in his closing address on the 9th day, had this
to say: (See page 19 of the transcript of that day)

“now, six, the otlier issuc is also a simple
one. It relates to the closure. We want
to submit, sir, at no time did the company
dvise the union of the closure. At no
time did they advise the worlkexs officially.
Vhat the company did and it nwust be
remenbered, sir, was to write letters to
their managers about the closure. No
notice was given to us ¢of their intention
tc close the theatre. Mo nctice was given
to the delegate officially. .ceeviecocco.in
the case of Carib therc was no information
conveyed to the delegates in respect to the
closure oif the theatre."

We venture to make two simple comments about this portion of
Mr. keckford's peroration.

(1) The nmanagement was under no duty to give “official
notice” - whatever this may mean - to any delegate about
the intention teo bring down € ¢ shutterxs of the theatxe.
The unchallenged and uncontradicted evidence is that

in respect of the Carib and rajestic theatres, the
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respective delegates werc warned of the

consequences that may flow i tie industrial

action in the foxm it was being pursued,

continued. That was enougl. And if notice

to the Union was required by practice ox otherwise,
then in ouxr judgment, notice exnress orxr implied to

a known and recognised delegate by management, is
n-.ice to the Union whicli appointed him. Where

a man ic heing sgueezed, hLe is under no duty to
inform tl.¢ offender who puts on t!e pressure that

a consequence of his continuing conduct is that he
may have to squeal. A natural consequonce of an

act need not be .explained to 2 sanc ncrson who is
commitiing the act.

The Union did not call any witness at the hearing.

A hearing before the Tribunal is a serious business.
Under pain of criminal punishment, an award must he
satisiied unless it is selt aside by the Supreme Court.
In order to satistfy the award, nanagoement may have

to go very deeply into its financial reserves, if

it has any. It iz only fair and it is good

practice that in orxder to influence the Tribunal
conccrning a factual situation,. nc advocate appearing
before that hody should be allowed to give “evidence®
or state Jacts” under the lLeading of a closing specch.
The objections raised to tiis »rocedure by the advocate
of the applicant before the Tribunal were well founded
and it is regretted that no notice was taken to the
objection raised. If in a closing address -~ and in
tils case, Mr. Beckford addressed last ~ an advocate
is allowved to rely on facts in support of his case
which were not proved and which the applicant had no

opportunity to challenge then a breach of natural

U
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justice nay flow. And this is not permissible before
any Tribunal whicli has the power in lav to settle the

rights of the parties.

o

Subnissions on behalf oi Triounal

out of respect to the ingenious arguments of Mr. Edmunds who
is always helpful to the Court, I shall mention, as we undexrstand hiu,
at least three of his planks on which he reliced:

(a) here an employee commits a breacl. of his contract
of cemvloyment wiiich entitles the omployer to treat
the breach as golng to the root of tl¢ contract,
tie emnloyer's remedy for the breach is eithex to
dismiss the worker or make a clain for damages
for breach of contract. There is no option to
suspend the employment of the worlker.

<;T] () There was no evidence bofore the Tribunal as to the
' custoin, or practice in the trade oi operating a
theatre or other circumstances peculiar to the
relationshin between employer and cewployee
giving rise to the employer to suspend employment,

(c) The Tribunal could have based its decision on the
"ground tihat the contract of service vas continuing
“and certain consequences must follow, one of which

is tc sue for damages.

The argument is attractive on its dacce. hut with xespect. thenc

is an inherent fallacy. If it is conceded in 2 given state of affairs
(:\ that a power to dismiss arises, then this wide power must include tlc

marciful power or right to suspend the workcr pending his repentance,
The greater includes the less. However, it has becen argued that before
the Tribunal, the question of the suspension of the employment of the
workers was not raised. debated or remotely canvassed. Where an employoex
is forced by circumstances beyond his contrel to suspend operation of his
business, he is doing an act whicl: the law doesz not compel him to answer.
If he is not compellable to answer or resmond to a given situation, le ic
(::} not compellable to pay for the interxrval during whiclh: the force of the
circumstances continued. As far as our researcl.es o, we are unable to
find any case where an employer has brought an action in any Court in
Jamaica secking damages against a worker or a ¢iroupn of workers as a result
o¥ industrial action. Even iif the action wiic!. the workers have taken

amounts to fundamental breaches of their express or implied terms of their
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contract of service and which would justify dismissal, it would Lie a

waste of time for any legal proceedings to be launched against ti.e workers.
The closure of a plant for two or threc days may bring out a loss to the
employer of thousands of dollars. A strugglling business may collapse
under the wressure of industrial action for a few days. Vhere would tlie
workers or the union-backed supporters get a quarter million dollars to
satisfy a judgment? There is immunity against loss sustained as a result
of action taken bhv workers:

"in contemplation ox furtherance
of an industrial dispute.”

‘ut even where it is clear that the industrial action was not "in contempla-
tion or furtherance of an industrial dispute,® it would be unwise for any
action seeking “damages” for breach of contract to be launched. The
employer, in a proper casc is, thereforc. entitled to help hinsels and to
mitigate his loss by closing down the plant until he is assured that full
production will resume as heretofore.

In closing this .area of the submission, we must advert Lo whac
Mr. Leo=-Rhynie has strongly contended that. before tle Tribunal. tlere was
no issue to the effect that the contract of service was suspended. Ve agree
with him. We have examined the cevidence, the briefs of the parties and the
addresses. There was nothing placed hefore the Tribunal to support tlhe
plank of Mr. Edmunds concerning the point "suspension of the contractual
service of the workexr" as a result o: the closure of the Carilh Theatre for
a period of nineteen (19) days. aAnd we are not impressed with a submission
based on an alleged factual or fanciful situation whicl wag not aired during
the hearing.

English Industrial case cited

le are grateful to Mr, Leo-Rhynie for bringing to our attention
the Inglish case of Employment Secretary v. Associated Society of Locomotive
Engineers etc., {ib737'2 W.L.R. 1370 (C.A.). That caser ¢deals with a serious
gituation which was brewing in May 1972 as a result of a dispute between the
Railways Board, and three trade unions representing the worliers. Offers of

increases in wages by the Railways @ oazd were rcjected. The unlons Jlexed
)

their muscles and prepared for a figlt. Under the Industrial Reclations Act.




1971, an application was nade to the ational Industrial lZelacions Court au

the instance of the Secretary oi State Jor Emplovment. A cooling off period
of 14 days was obtained but as soon as that period expired, the unions'
leaders directed their members to work "strictly to rule® and to ban all

overtime and rest day working., The railway serxvices of ingland were going

C)

to be haxd hit. Disruption, chaos,
to the national economy, were in tlic

The ¥nglish Act to which I
Jamaica. rerhaps one day a carcful

view to introducing certain sections

nublic inconvenience and grave injuxry
balance.

Lave referred has no counter part in

study of the Act could be wmade witl: a

in Jamaica. Matters like "a cooling

C

off period";

irregular industrial action short of a strike, and a temporarv

restraint on "irregular industrial action®, could be considered here.

When the case reached the Court of Appeal, a strong court (Loxd
Denning M.R., Duciiley &

the Unions against the orxrder of tl:ic

Observations in the Court of Appeal

judgment. the learned Mastexr of tle 'olls, has this to say =

Wow I quite agree tl:at a man is not bound
positively to do nore for his employcer than
his contract requires. He can withdraw
his goodwill. iil he pleases. But what he
must not do is wilfully to obstruct the
employer as he goeg about his blisiness.
That is plainly the case where a man is
caployed singly by a single employer. Take
a homely instance, whici: I put in the couxse
of the argument. fuppose I cmploy & man to
drive me to the station. I know there is
sufficient tine so that I do not tell him
to hurry. He drives me at a slower speed
than he need, witl the deliberate object of
making me lose the train,and I do lose it.
He may say that he lLas performed the lettex
of the contract; he has driven me to the
station; but he has wilfully made me lose
the train, and that is a breach of coatract
beyecnd all doubt, And what is more, he is
not entitled to be paid for the journey.*
see /1972/ 2 W.L.R. 1370 at p. 1389C.

and at page 1395, G. Buckley L.J. has tlis to say :

“Agsuming in the appellant's favour that the
direction to work to rule avoided any specific
direction to commit a breach of any express
term of the contract, the instruction was,
nevertheless dirccted and is acknowledged Lo
have been directed to rendering it inpossible-

Roslkill, L. J3v) lteard at short notice U e appeal

Indusirial Couxrt. In tihe course of
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or contributing to the impossibility,
to carxy on the hoaxrd's commercial
activity upon a sound commercial basis,
if at all.”

pefore the Tribunal, Hr. Leo-Rhynie quoted passages from the case
under review. In particular, he quotal the words of Loxd Denning to which
I have referred. And he tried hard to explain the practical cormon sense
which the learned Judges were txying to underline. Zut no impression -~ it
would seem -~ was made on the minds of tie members who heaxrd hin.

The cffect of the award in the second portion ig to applaud the
workers who deliberately did everything to frustrate the purnose of the
operation ol a cinema; their efforts in hringing about disruption,
irritation to patrons, loss of goodwill and loss of revenue, were rewarded
by an ordecxr which would “compensate"” those who took part in the irregular
action. The Tribunal gave no rxcascons for its decision. It vas under no
duty to do so. put the reasoning which induced the Tribunal to make the
award, must be talen to have flowed from an crroneous consideration of the
proved and uncontradicted facts or in tie alternative, the Tribunal
misdirected itself.

Certain principles cited

On the l8th rFebruary last, we cnumerated about sii general
principles whiclh we thought then and still think could be of lielp to the
Tribunal. We think that no harm will be done if we incorporate in this
judgment and restate them, the principles which we outlined. They arc au
follows :

(1) Undexr Section 20 of thw Act, the Trihunal is
permitted to regulate its procedure and procceed-
ings as it thinks fit. ut this pernission is
subject to the provisions of the Act. Fowever,
this power does not pexmit the Tribunal to allow
a trade union official who appears before it to
give an eloquent and lengthy address which ig
laced with facts which have not been proved and
in which the enploycr was given no opportunity to
challenge by way of cross=examination or otherwise.

(2) Where an employer has tendered evidence on an issue
and a union wishes the Tribunal to take a certain view
of the facts which is inconsistent with what has Dbeen
proved, there is o duty on the union to tender counter-
evidence. If, Louever. a falr exzamination of the
enployer's evidence nma-es it possible for two interpreta-
tions to bhe deduced. tlen the one which is consistent




(5)

)

As
the posture

Tribunal to

Cemedy

~11--
with the Union's stance, may be acted on.

Ivery employee ig expected to bhehave fairly to
his employer and tc do a fair day's woxrlk fox his
nay. Conversely, avery camployer is expectoed

to act fairly to his worker and to demonstrate
veasonablencss, foster co-opeiration and encourage
productivity.

It is a breach of a texm in the contract of sexvice
for a worker wilfully to obstruct his employcr in
the course of his busincss. And if a woxlter. with
others. takes action to disrupt a business or uandex-
taking so that the resultent effect is tc force tlc
ciaployey to cease operation until normality is
restored or cuaranteed, the workers who participate
in the action which forxced the cessation, are not
entitled to receive any wages during the period of

closure. Wageg arg to be paid for sexvices
faithfully - and not for services producing

disruption, chaos and strifc.

A course of conduct on the part of workerxs which
tends to frustrate the object for whicl the contract of
seryice was expressly or impliedly made, is a hlow aimed
at onsensual intention ¢f the parties to the centract.
And where the conduct brings about a situaticn whici. puts
a temporary halt of opceration of the business it is
unreasonable for any Tribunal to order the employex to pay
workers for the period during which the operation of tue
business ceased,

It is a point of law, whether on the facts as established,
a reasonable Tribunal properly addressing its mind to the

~evidence, could have made thiec award which is undexr attack.

Miestion of costs

we have already indicated, as a result of our conclusion and
taken bhefore us by Counsel for the Tribunal, we orxdered the

pay half of the applicant's costs. Hr. Leo~Rhynie has asked

us to include in our detailed judgment our rationale for awarding the

applicant half only of its costs.

The general rule is that costs follow the event. vhere . however.

the orxder of an inferior tribunal has been successfully challenged in the

Supreme Court, the gencral rule does not necessarily apply. The Court,

will examine the facts and circumstances leading up to the making of the

order which is later challenged and obscrve thc course adopted by the

Tribunal and its advisers and any other interested party when the impugned

order is being examined. We dealt with the question of costs in an

application for one of the prerogative ordexs, in R. v. Ficensing

Authority
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for the Westcrn Area LIxX parte Panton Ltd.. sec (1970), 15 W,I.n, 380,
At page 3386, this is what the Mall Court had to say :
"The general rule is that where an application
is made for one of the preorogative writs,. it is
very rare that the Court will make an order for
<;*‘ costs unless the othexr party has appeared and
' contested the application.”
In Reg. v. Hastings Idcensing Justices Ex parte Lovibond & Sons
— - <
Ltd., /1968/ 1 W.L.R, 735, Justices cxcceded thédr jurisdiction in part of
the oxrder which they made in a cexrtain application. When tihe order was
challenged bcfore the Queen's Zencli Diviesion, the Justices did nct appear
nor were they represented. The other xespondent did not agmear but it was
proved that about three months before the hearing, the second respondent
Jesco Stores Ltd., wrote to the apnlicants to say that the application for
certiorari would not be contested. The bad portion of the oxdexr of the
Justices was quashed and the question of costs arose for consideration.
In the end, the second respondent was orxrdered tc pay the costs of the
applicants up tc the datc the letier was written indicating that there would
be no contest.
This is what Loxrd Parker, C.J. bhad to say concerning tie incidence
of costs
K¥ } "As is well known, it is very rare that °
: this court makes any award in regard to
costs on an application for one of the
prerogative orders unless the other party
has appearcd and contested the application,
Mr. Jupp has, however, pointed out in the
present cast that Jesco Stores 1td., no
doubt under a bona fide misconception as
to their rights under the Licensing Acts,
succecded in persuading the Justices to
adopt the same misconcception and have
fought this case. as it were, up to
December 14 when they wrote saying they
werc no longer contesting the application.
ssernsuessessus sneeeees LN those
SN circumstances tle Court Ffeels that the
<u,’ proper order to make is that the respondents.
Jesco Stores Ltd.,; do pay the applicant's
costs up to December 14." ibhid. p. 738.
A rare case could be where the Tribunal whose order is impeached
was deliberately guilty of a denial of justice in arriving at its decision,

or that it committed contumacy in the course of its procecedings oxr that the

conduct of one or more of the members of the Tribunal was so outrageous,



that it ought to b¢ wvisited with an oxdexr that the guilty membex ox

members should personally pay tlie costs of the successful applicant.

In the matter before ug, the impugned award is in two parts
and each ic severable fLrom the other, The Tribunal must be tdien %o

have admitted its crror in making part of tie oxder -~ in which cage tlere

was no contcest. With regard to the othiexr part. Mr. Idmunds atteompted to

gsupport it and failed. In these circunstances, thercfore wo tl.ink that

therc was a half of a contest for the purposes of cost and that tic

Tribunal bona fide exred in arrivine at the final result.

&

Vie are grateful to Mr, Leo-X ynie and Mr. Edmundg Jox their

industry and clarity displayed in the course of their submissions.
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VANDERPUMP, J.

On the 18th February last we ordered that
Certiorari should go to quash the Award of the Tribunal herein

bearing date the 29th of May, 1981,

This reads :

1. That the workers be paid at the rate
of 1/6th of the basic weekly wage rate
as overtime pay for hours worked doing
extra shows on week days with effect

from 1st July, 1980,

2. That the workers at Carib Theatre be
paid their regular wages for the period

3rd November, to 22nd November, 1979,

Mr. Edmunds for the Tribunal conceded that
item 1 was wrongly made and that it was his submission that
it was severable from the rest, He supported the other
portion of the award, Mr., Leo-Rhynie agreed that the items

were severable,

HISTORY

Because their claim for increased wages and
improved working conditions were not met, the workers
engaged themselves in a go slow on Thursday the 1st November,
1979 as a result of which the company served notice of x%bs
intention to close it down unless there was a resumption
of work by the Saturday, 3rd vaember. They not having
tesumed, the company closed i#*s doors thereby locking
out the workers for the period 3rd November to 22nd November,
1979.

This go slow was also described as an escalated |
work to rule. This phrase "work to rule" has been described

by the Court of Appeal in England as being 'to give the

g it ]
wonf® Y Y\,
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rules a meaning which no reasonable man could give them and
work to that": See Employment Sec. v, ASLEF: (No.2) : £T97*7
2 W,L.R. 1370 at p. 1381 B,

Here this took the form of late opening and early
closing of the gates to the public, a discontinuing of the
screening of trailers and advertisements with a consequent
loss of profits to the company. This went on for two months
immediately prior to the 3rd November, This continued course
of conduct was a breach of their contract of employment as
indeed

"wages are to be paid for services
rendered not for producing deliberate
chaos",
per Lord Denning, M.,R. ibid 1389-1390,

Mr, Edmunds argued that the company had the right
to suspend the workers in the circumstances because of an
implied term in the contract of employment. He relied on
Chitty, Vol, 1 24th Edition pages, 781-783 for this, He
further argued that it could not be said that a reasonable
inference was that the parties must have intended such a
stipulation in the¢ contract 783, So that the Company had the
option to terminate and dismiss the workers or keep it alive
and sue for damages, Having decided on the latter i.c. to
keep it alive, the Company had no right to suspend the workers,
Hanley v. Pease 1915 1KB 697, 705. In my judgment what had
happened went to the very root of the contract so they, the
workers were not entitled to any pay. See p., 1389 D: Aslef's
case supra, The company had to close down to escape grave
financial loss occasioned by the conduct of the workers. This
was reasonable in the circumstances.,

Mr. Beckford appearing for the Union and in his
submissions sought to deny the go slow but no evidence was

led to that effect. It is difficult to accept his ipse dixit!

‘“;::& "\"1\\



In my view the Tribunal misinterpreted the legal situation,
This is a question of law in which the Tribunal erred., This

error enables us to interfere with the result as has heen

indicated.

THEOEALDS, J.

I have read the judgments of my learned brethren hevein and agrec
with the reasoning and conclusions arrived at. I too hold that certiorari
should go to quasl: the award of the Tribunal dated 29th May, 1981. There
is just one point I wish to stress. Since it is hoped that these judgments
will provide some quidance and assistance to the Industrial Disputes
Tribunal in future, each division thereof should be wary of any attempt
by any advocate to introduce evidence by way of final submissions.
Experience has shown that particularly after prolonged hearings inferences
and conclusions tond to be .clipped in. sometimes quite innocently, under
the guise of evidence by way of a closing address. It is somctimes a
question of believing so much in one's own case that evidencc iz imported
without any licence so to do. This more frequently happens in civil cascs
and is usually met by vociferous protests from the opposing party. These
protests ougitt not to be ignored. They serve to alert the Tribunal. The
situation can then be met by a concerned enquiry from the Boaxd

"Mr. so=-and-so can you refer us to the evidence? ......cccvoone
If he persists thc Board should insist. Unhappily this wac not done and
the Union representative was pexmitted to make submissions that there was
no go slow without any evidence to support this. That.per se was a breacl
of natural justice and would justify our intervention by quashing of the

award.





