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THEOBALDS, J.

I have read the draft judgment of my brother Patterson. It records
vith complete accuracy and in precise terms the substance and details of our
pre-judgme.t discussions. To add anything could only be by way of repetition

which would detract from rather than embellish this judgment. I say no more.



PATTERSON, J.

The applicant, Gayle's Supermarket and Hardware Limited, applied by

way of motion for an order of certiorari to femq#c inib the Supreme Court

and quash an award made by the Industrial Disputes Tribunal on the 28th March,

19%.

The award of the Industrial Disputes Tribumal (the I.D.T.) is as follows:-

YAWARD:

The Tribunal awards as follows:-

() INCREASED WACES AND OTHER IMPROVED COﬂntrxoﬁs OF EMPLOYMENT

(1)

2y

(3)

(4)

(5)

(6)

(7

(8)

WAGES

An increase of 10X ocu tbe existing wages.
VACATION LEAVE

Two weeks’ wacation loewe for each year pf serwice effective
from the date of this Award. | '

OVERTIME WORK

Time and cne-half pay for swork done in excess of eight hours on
a week—day or in excess of forey (40) hours per week.

SATURDAYS AND SUNDAYS

Time and one-h2lf pay for work. dome on Saturdays and double time

for work dene on Sundays.

PUBLIC HOLIDAYS

Double time pay for work dome on Public Holidays.

FENSICK PLAN

The Tribumnal supports the introduction of a Pension Plan to be
negotiated between the Company and the Unicn.

SEVERANCE FPAY

To bte paild in accordance with statutory provisicms.

OUT-OF-BASE ALLOWANCE

(1) An allowance of $25.00 per day to be paid tc employees whe
work outside a radius cf 10 miles but less than 20 miles away
from base.

(11) An allowance of $40.0C per day tc be paid tc enmployees

who work at 2 radius of 20 miles or over zway from base.
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The above allowance is to be pald with effect from
11th April, 1989.
Employees who are paid cut-of-base allowance as indicated at (1) and
(1i) above shall not receive lunch subsidy provided for under (9) below any
day(s) for which out-of-base allowance is paid.

($) LUNCH SUBSIDY

A lunch subsidy to he paid to all employees at the rate of $5.0C per
day.

(10) UNIFORMS
Three sets of uniforme tc be provided tc each employee during each
year of service.

(11) LAUNDKY ALLOWANCE

A laundry allowance cf $2G.00C per week to be paid to each employee.

(12) LIFE INSURANCE

The Tribunal supports the proposzl that the Company and the Union
negotiate a reasonable Life Insurance coverage fcr employees.
(13) SICK LEAVE
The Tribunal awards that sick leave be granted tc workers up to a
maximm of fcurteen (14) days per annum in cases of illness effective
from the dJdate of this Award.
Unless otherwise stated the awards listed at (1) thrcugh (13) above
sball be effective from 11th April, 1989.

®) (14) DISMISSED WORKERS

FINDING

The tribunal finds that the services of the fifteen (15) workers were
unjustifiably terminated.
AWARD

(1) The Tribunal awards that Gayle's Supermarket and Hardware/Gayle's
Supermarket and Hardware Limited re-instate the following workers im their
jobs on a date not later them 17th April, 1990 with payment cf such retroactive
wages as may be due to them from the date on which their services were terminated
i.e. 4th January, 1985."

The grounds on which the relief is sought are as follows:—



"(a)

(b)

(c)

(d)

(e)

No poll was held by the Ministry of Laltiour, Welfare and Sports
under the provisions of Secticn 5 of the Labour Relaticns and
Industrial Disputes Act, 1975 to determine a claim for Bargain—
ing Rights by the Rational Workers Unicn in relation to workers
of the applicant. There was, therefore, at nc time, any existing
dispute between the Naticnal Workers Union and the Applicant

as to the Rargaining Rights of the said Union. The latter not
having had any relation whatsoever with the former under the
Labour Relations and Industrial Disputes Act. 1575, the Naticnal

Workers Unicn had no Bargaining Rights as defined in Secticn 2

of the Labour Relaticons and Industrial Disputes Act and S5. therecf.

In the zlternative, but not conceding the Grcund in (a), there
has not been amy industrial dispute between the Applicant and
the Katicnmal Workers Unicn within the meaning of Sectica 2 of

the Labcur Relaticns and Industrial Disputes Act, 1875,

1f both or either (2) or (b) of these Grounds arc valid, then
the Minister was wrong in law in making a Reference to the
Industrial Disputes Tribunal in which the Applicent was cited

as a party and therefore the Industrial Disputes Tribunal did
not have the power cr authority to make any adjudicaticn on the
said reference.

The reference to the Industrial Disputes Tribunal is errcnecus
in law because the reference by the Minister pursuant tc Secticn
11(A)(1)(2) as amended by the Labour Kkelations and Industrial
Disputes (Amendment) Act 1978 assumed as proved that the National
Workers Unicn haé bargeining rights with the Applicant pursuant
tc the provisions of Sectiom 5 of the Labour kelaticms and
Industrial Disputes Act, 1975 which had tc be found as a legal
fact by the Tribunal as a ground for any award it may make.

The award is impeachable as an errcr im law on the face of the
reccrd because in response tc the Tribunmal'’s gquestion as to

whether either party had amy cbjection to the terms of reference,



the Applicant made several submissions disputing the said
terms of referenc: as being defective and when the Tribunal
failed tc obtain an admissiorn from the Appllcant that there
vas no dispute about the terms of réference, The Tribunal
failed in its duty to refer the terms of refereoce tc the
Minister for clarificaticn in the light of the objection

raised by the Applicant.

DATED the 19th day of April, 1$9C".

Gayle Supermarket and Hardware Limited ﬁas incorporated under the
Companies Act on the 16th Jume, 1986, and on the 16th Jjune, 1988, it acquired
ownership of the undertakings of Linton C. Gayie, a sole proprietor trading
under the business name of Gayle's Supermarket and Hardware. Gayle Supetmarket
and Hardware Limited subsequently changed its name on the 29th July, 148
to Gayle's Supermarket ancd Hardware Limited.

It is important that the chronclogical background leading up te these
proceedings he fully appreciated at the very outset sc that the critical
issues iuvolved in this mction may be understood.

In December, 1984, the Waticmal Workers Union (N.W.U) acting on behalf
of the unicnised workers employed tc Linten C. Gayle, trading as Gayle's
Supermarket and Hardware, served on him a elaim for bargaining rights.

It should be noted that this was at a time when the N.W.U. had not entered
intc a éollective agreement with the employer of the workers, nmor had a ballot
been taken in accordance with the terms of the Labcur Relaticns and Industrial
Disputes Act, (the Act) tc establish bargaiming rights in relation tc the
workers. The N.W.U., therefore did not heve the legal authority of bargaining
rights, hence the claim.

Shortly after the ¥.W.U. served its claim, Linton C. Gayle dismissed
fifteen of the unionised workers on the ground of redundszncy. The N.W.U.
then referred the matter to the Minister of Labour, for 5 pallot to be taken
to determine baréaining rights. Eventually the Minister; having failed tc
settle the categzory of persons who were eligitle tc vete in the ballot,
referred the matter to the I.D.T. for determination.

On the l4th Noverber, 19L5, the I.L.T. handed dewn an award to the

effect that the fifteen dismissed workers were eligi' lc to veote in the ballot
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to establish the validity of the bargaining rights claiwed by the N.W.U.
in relation to the employees cof Linton C. Gayle. Lintea C. Gayle socught

tc quash the award of the I.D.T. in this regard by way of a motion feor

- certiorari, but a Full Court of the Supreme Court dismissed the mction on

the 6th July, 1987, Lintcn C. Gayle then filed an appeal against the order
of the Full Court dismissing the motion, but before that appeal was heard,
he filed a notice of abaudomnment dated the 12th July, 1568. Thus the way
for holding the ballot in acccrdance with the award of the I.L.T. on the
14th November, 1985 was cleared.

The next important event tock place cn the 16th June, 1688 when Gayle
Supermarket and Hardware Limited acquired the operations cof Linton C. Gayle
trading as Gayle's Supermarket and Hardware. The Mamaging, Tirector of Gayle
Supermarket and Hardware Limited was then Merrick Gayle, and the directorship
of the company did not ipclude Linton C. Gayle. The nam: of the company
was changed on the 29ch July, 158G to Gayle®’s Supermarkcet and Hardware Limited.

By letter dated the 3rd Cctober 1688, the Permanent Secretary, Minisfry
of Labcur, wrote tc Gayle's Supermarket and Hardware intorming them that on
the 12th Octcber, 198C the Minister cf Labkcur would conduct a ballct to determine
the baryaining rights claimed by the N.W.U. in 1984 in respect of the workers
erployed to Lintem C. Gayle, traling as Gayle®s Supermarket and Hardware.

The tallot was held on that day and it appears that the workers whe were
included were theose in the cuployment of Gayle'’s Supermarket and Hardware
Limited and the fifteen workers whe had been made redundzat in December 1SE4
by Linten C. Gayle, trading as Goyle's Supermarket and Hardware. The evidence
did not disclcese whether cox not the workers who were then in the employment
of Gayle's Supermarket znd Hardware Limited were the some workers employed
by Linton C. Gayle when he traded as Gayle®s Supermarket amd Harxdware.
However, the list includec thirty names as those entitlad to participate in
the Lallot, but on the day of the hallot, it was amended to twenty eight,
because of the thirty, one had died and another was off the island. Twenty
five persons partiecipated in the ballot, twelve of those being persocus who
hac been made redundant in December, 1984 by Lintom C. Gayle, trading as
Gayle's Supermarket and Hardware. The result of the ballot was communicated

to the "Manager, Gayle's Supermsrket and Hardware, Southfield P.G. St. Elizabeth™



by a letter from the Permanent Secretary, Ministry of Labour dated 13th

October, 19&6, which reads as fcllows:-

"Dear Sir,
(;;¥ ke: Representational Rights Ballet involving
Gayle's Supermarket and Hardware and the Natiomal
Workers Union conducted at Southfield; St. Elizabeth

on Wednesday, 1Zth Cctcber, 158¢

I herely certify that the result of the ~bovementioned

ballct is as follows:

Total numbter <f persoums eligible to vate - 2¢
' The number which voted - 25
<\,' The number voting "YESY - 17
The number votiany “'HC™ S ¢
The number which Jdid not vote - 3
The number of rejected votes - NIL

Yours faithfully

RICHAKD HALL (5GL.)
for Fermanent Secretary”.

The result shows that the N.W.U. gained bargaining rights, but it is
<\;] obvicus that had it not been for the ballots cast by the twelve redundant
workers, the result would have been different. It is alsc cbvious that the
bargaining rights gained by the N.W.U. relate to the workers who were in the
emplceyment of Linten C. Gayle,trading as Gayle's Supermarket and Hardware;

the permament secretary so certified.

Lintcn C. Gayle, through his Attorney-at-law; Mr. Londonswrote to
the permanent secretary on the 13th Octuber, 1580, and para. 2 of that letter

reads as follows:--

<,;’ “Mr. Gayle hae rcquested me to formally
advise you that Gayle's Supermarket
and Hardware which he coperated as sole
proprietor in Southfield, St. Elizabeth
legally censed te exist as of 16th day
of June, 1968 znd that in these circum-~
stances the determination of the balloti,
while requiring his compliance with the
procedural requirements of the LiklDA
Regulations concerning representational
rights, ceases to impose any further
oblipations on him".



The next significant step was taken by the N.W.U. when on the 31st
October 1988, the Island Supervisor wrote a letter to the Management, Gayle's
Supermarket and Hardware which readsas follows:-

"By now I am sure you would have been
informed that the poll conducted at
your workplace by the Ministry of
Labocur on Octcber 12, resulted in
representational rights being accorded
tc the National Workers Union.

You are herety requested tc meet with
representatives of the National Workers
Unicn within twe weeks of the date of
this letter at which time the Union
Officer being assigned to your section
will be introduced. I am suggesting
that the first meiting be held in
Kingston or Mandeville.

Leoking forward to an early response to
this letter.

(sgd.) Derrick Rochester.)
This letter drew a2 quick respomse from Linton C. Geyle. who, through his
attoerney-at-law, H.I. London, wrote a letter cn the Sth November, 1968 to
Derrick Rochester; Island Supervisor of the N.W.U. which readsas follcws:~

"I am instructed by Mr. Linton C. Gayle
to acknowledse receipt of your letter
dated October 31, 1988 concerming the
recent poll conducted at Southfield,
St. Elizabteth.

Mr. Gayle has asked me tc advise you that
Gayle's Supcrmarket and Hardware, which he
has operated as Sole Proprieter in South-
field, St. Elizabeth, legally ceased to
exist as cf 16th day of June, 1968 and that
in these circumstances the hclding of the
ballot, while requiring his cocperaticn
with the Ministry cf lLabour in complying
with the procedural provisions cf the
Labour felatiocns and Industrial Disputes
Regulations, ceases to impose any legal
obligations on him."

A copy certificate of imcorperation of Gayle Supermarket and Hardware
Limited, and 2 copy certificate of incorpcration cn change of name of Gayle's
Supermarket and Hardware Limited were forwarded with Mr. London's letter.

The N.W.U., by letter dated 21lst Hovember, 1988, informed the Ministry
of Labour of the recent developments. Apparemntly, this led tc correspoendence
between the Ministry of Labour and Gayle'’s Supermarket and Hardware Limited,
but nc settlement was arrived at. Consequently, by letter dated the 20th March,

1989, The Permonent Secretsry, Ministry cf Labour Welfare and Sports informed
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the N.W.U. that the applicant had refused to attend a meeting at the Ministry.
The N.W.U. took positive acticn by serving on the applicant a claim for
increased wages, improved frinpe benefits and re-instatement and pay for

the fifteen workers, dismissed as redundant by Linton C. Gayle in December,

1584, The relevant correspondence is as follows:-—

April 11, 16&9

The Manager,

Gayle's Supcrmarket & Hardware Limited
Southfield ¥.0.

St. Elizabeth.

Attention: Mr. Merrick Gayle

Dear Sir,

I note with alarm the position taken by
your company iii response to my letter of Cctober
31, 1988.

In the interest of industrial peace; I om
again requesting that you meet with the Union
within two weeks sc that the expressed intenticn
of the workers borne out by the results of the
poll te have the Uniom represent them can be
effected.

Enclosed please find list cof claims on
Lehalf of your employees who fall within the
bargaining unit,

Locking, forward te an early response to this
letter.

Yours faithfully,
NATIONAL WORKERS UNION

{Sgd.) Derrick Kochester

DERRICK ROCHESTEE
ISLANT: SUPERVISOK

ITEMS OF CLAIM

1. 15Z increzse annually om existing salary commencing
January 16¢5 to the present time.

2. Two weeks' vacation leave for each year of service
up to five years ond three weeks thereafter.

3. Time and one bhalf for work dome in excess of eight
hours per day and forty hours per week.

4. Time and one half for work dcne on Saturdays and doutle
time for Sundasys.

5. Twe and cne half times for work done on holidays.

6. Introduction of a Fension Plan.
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7. Severancs pay for three weeks pay for each year
of service.

&, Cut of base allowance.

S. Introduction of 2 lunch subsidy.
1G. Uniforms ~ three sets annually.
il. Laundry allowance of $25 weekly.

12. Life Insurance of $30,00C with double indemnity
feature.

13. Sick leave provisions.

14. Reinst~tement and pay for the fellowiny workers
dismissed since January 1985 tc the prescent time:

kudolph Smalling Everett Gayle
ronald Smalliny Ron Foster
Calvin Taylor Arden Bantcn
Hagpiera Bent Hopeton Palmer
Trevor Parchment Leroy Cox
Erland Senicr Joseph Elliott
Llewlyn Elliott Kevin Brown
Glen Staple™

The applicant was adamont, and so the N.W.U. again referred the matter
to the Ministry of Labour Welfare and Sports indicating that industrial
action was threateued, and requesting the intervention of the Ministry.
As a result, by memorandum dated 1l4th June, 1989, the Honcuralt:le Minister
of Labcur Welfare and Sports referred to the 1I.D.T. for settlement, "the
dispute between Gayle Supermarket and Hardware Limited and the National
Workers Unicn™ in accordance with the provisicns of Section 11A (1)(a) (1)
of the Labour kelatioms and Industrial Disputes Act.

The terms cf refercnce to the L.L.T. were as follows:

"To determine and settle the dispute between

Gayle's Supermarket and Hardware Limited/Gayle's
Supermarket and Hardware/Gayle Supermarket anc
Harcdware Limited on the one hand, and the Unioxnised
workers employed by the Company and represented by
the National Werkers Union ¢n the cother hand, over -

() The Unicon‘s claim for increased wages and other

improved conditicms of employments



(t) the dismissal of:-

Rudolph Smalling Everette Gayle
Renald Smalling Ron. Fosgter
Calvin Taylor Arden Banton
Hagpiera Bent Hopeton Falmer
Trevor Farchrent Leroy Cox
Erland Senior Joseph Elliott
Llewlyn Elliott Kevin Brown
Glen Staple"

The I;D.T. handed down its award om the 29th March, 19%C which I have set cut
in full earlier on, and it is that award which the applicont, Gayle's Super-
market and Hardware Limited,sought to quash.

The main thrust of the applicant's argument was that nc industrial
dispute existed at any time between the applicant and the N.W.U., and no
industrial dispute existed lietween the applicant’s predecesscrs, Lintom C.
Gayle, trading as Gayle'a Supermarket and Hardware, and the N.W.U. Mr. Foster
contended that the N.W.U. had never acquired bargaining rights in the issue
between the workers and the applicant or its predecesscor in title. He referred

to K.v. The Industrial Disputes Tribunal ex-parte Half-Mcon Ray Hotel Limited.

(unreporteé S.C.H. 45/77.) In that case the Full Court considered and

decided the crucial issue ss tc whetber a dispute between the Natiomal Werkers.
Unicn and the Half--Mocn Hotel Limited was an industrial dispute within the
meaning of S¢c.2 cf the Act, amd so refereble.tm the 1.L.T. for determinaticn
under the /iict.

Mr. Fester arpuerd that 2 distinction must be drawn as tc the difference
between an “industrial Jispute” as Jefined in Sec.2 of the Act and a mere
“dispute". He submitted that it is clear that any dispute Letween the
applicant s predecessor ond the N.W.U. was not an industrinl dispute within
the meaning of the Act — 1if any dispute existecd between the applicents
predecessor and the N.W.U. such a dispute related to the eligibility of
workers tc vote in a ballot; and cannct be described as an industrial dispute.

He argued that the terms of reference by the Hon. Mimister of Labour Welfare
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and Sports to the I.0.T. ia this case, dssumed that there was an industrial
dispute botween the N.W.U. representing the workers and the spplicant,
wheress in fact no such dinpute existed. hefering to Sedc.Zi of the Act,

he submitted that no industrial cdispute existed betweern the applicant’s
predecessor and the union reproesenting the workers o2t the time wvhen the
chenge of ownershipy cecurred, and consequently. Sec. 22 was nct applicable
te the facts of this case, The 1.D.T. in the first iustonce, only dealt
with the question ¢f the «liyibility of the workers to vote to settle bargain-
ing rigbhts and nct with the question of the dismissal of workers. After
the ballet was taken on the 12th Ceteber 15900 no certificats in accrrdance
with Sée.5(4) of the Act was scrved on the applicant. znd the N.W.U. had
uct acquired bargeinipy riglts in respect ¢f the werkers ampleyed to the
spplicant. Consequently, the Minister did not have the [wwer t~ refer the
claim of the B.W.U. to the I.0.T. since no industricl dispute exigtoed.

Mr., Foster submittaed that for the ressons steated; the oward of the 1.D.T.
iz impeschabtle as an erxcyr on the face of the record, Further, the cbjecticms
2ken before the 1.L.T. 0 the terms of reference, were nnt dealt with in
accordance with the provisioms of law. He asked for an order that certicrari

wust ¢ te quash the awaid.

Mr. Clarke Cousins, frr the respondents, ¢id wi agree with the sutmissicns
A N

cf the applicart. He opiloed thot in order for the spplicant to succeed, it
ust satisfy the ccourt thed cither:

(1) The Minictovr sctod illegally or wltra wires
his powers pursusnt to See.lli, or

{2 The Ministiy scted unreascnably or irraticnally
in msking the ccference®.

He argued that as regards illegality, it must be shown that the
Minister misveprecented the lew or failed te apply the law correctly teo the
‘rets befirre him. As regovds irraticnality, it smust he shown that on the
frets before him, "the Bicister, in weking the refercnco, acted in such a
wenper that ne tribunnl eruld find that any reascnable «r sonsille perscn,
apniying his mind te either the facts or the law, could have acted as the

Himister dig.”
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He arreed that hefore the Minister can exorcise his power, under Sec.lls
. cf the Act, tr refer a matter fo the I.D.T., he must be satisfied firstly,
(/ .
that an industrial dispute oxisted, and secondly, that ap attempt had been
made; without success, to settle thet dispute. He ackncwledged the fact
that the applicant at all times refused to deal with the H.W.U. on the
ground that it had ne dispute with them, but he said that the penesis of
tha dispute between the parties was the dismissal of the fifteen workers in
Lecomber, 154. The origin of that dispute, he centended, could properly
be said to imvolve not cnly the purported dismissals of the wcrkers but
<;\} alsc an unwillingness on the pert of the empleyer, (ir. Limtcn Gayle), to
| meet with the unicn, the N.¥.U. DBut the mecment the N.¥W.U. succeeded on the
balilct in 1928, it immediately., as part of its claim. asked for re-imstate-
ment of the dismissed workers. "Had it not dome so, it would have heen
reagonable to infer that the tottle that had been going on for four years
had mething to do with dismdssel. In attempting to classify the dispute
%ﬁﬂg{xas onc involving recogniticn, the applicent is igymoring the concepts
of the low of aperncy”. HEo submitted that "the general legislative purpose
k»;f and intent of the Act" is to provide the legal framework for the orderly
ad expediticus settlement of trade disputes, and if the Minister had evidence
before him by which he conls? envisape industrial strife, then he cannct te
faulted in referring the matter to the L.B.T. On the facts of this case,
the applicant had net established that the Minister acterd ultra vires or
irraticnally.
Mr. Cousins referred to the facts in sequence lendimg up to the letter
from the Ministry of Labour,Welfare and Sperts dated 17th May, 1449, addressed
<_J‘ to thé applicant’s attorneys H. 1. London and Associztes, ipviting the appli-
cant to a2 conclliatory meeting and the reply sent Ly Mr. Loodeorm to the
permanent secretary, Ministry cof Labour, Welfare ond Sports, ¢m the 24th
May, 1689 advising that the N.W.U. dic¢ not held bargaining rights om behalf
of the workers employed to the applicant, and that there was nc ground in
law for reference of am industrial dispute, and that there was nc unrest

awong:st the workers.
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Mr. Cousins arjusd that in s¢ far as the evidence hiefore the Minister
was concernerl, it could not be said that on those facts,

"(a) he could not have perceived a threat to industrial
peace

(b) that attempts had not been made to comciliate or other-
wise setitle the claim."

The Minister, in the light of those facts ezercised his discretiom
correctly in referring the matter te the I.D.T.

Mr. Cousins arguec thzt the Half-Moon Bay Hotel Limited case could
be distinguished from the present case, as no issue of dismissal arcse in
the former. That being ac, Sce.22 of the Act is applicatle tc- the facts of
this case. That section, he said, affords statutcery rijhts tc a worker in
circumstances where there is contention over those rights and if there is a
change in ownershiyp, he way be prejudiced or placed at o disadvanitage
He traced the sequince of events leading up to the take-over of Mr. Gayle's
business by the applicant, the subsequent change of nome cf the company,
the Dallot and its result leing notified to Gayle Supermarket and Hardware.
He said the certificate was not sent to the applicant tecause the sale by the
scle proprietorship of its asscits tc the applicant was oot fisclosed to the
Hinistry or to anycme.

He submitted that the terms of reference by the Mimister to the I1.D.T.
wore concise snd showed no ambipuity 2s te the mandate cof the I.D.T. The I.D.T.
adhered to the terms of reference and made an award, and that award cen conly
be impeached on a peint of law. The moticon should be dismissed: he concluded.

A live issuc¢ tc be decided is whether the N.¥W.U. had cbtained lLargain—
iny; rights for the workers employed to the applicant as a result of the
ballot taken con the 12th Getober, 19G6. The unrefuted wvidence is that the
applicant acquired cwnership of the undertakings cf Limion C. Gayle, tradinmg
as Gayle's Supermarket and Hardware, on the 16th June, 158¢., It ceems quite
clear and I so find, that cn that date, the single yroprietorship cf Linton
C. Gayle, trading zs Gayle's Supermerket and Hardware ceazed to exist, and
that the applicant succeeded to the business formerly carried ca by him.
Up to that time, the baryaining rights of the N.W.U. in respect of the wcrkers

employed to Linton C. Gayle had not been established. The categery of workers



eligitble to vote in a ballot tc determine bargaining rights had been determined
hut there was still the dispute between Mr. Gayle and the ¥.W.¥. as te whether
the workers or a majority of them wished the N.W.U. to have bargailning rights
in relation to them, and thit could only be settled by a ballot under the
terms of Scc.5 of the Act. Such a dispute is not classified as an "industrisl
dispute” under the Act. It is only after bargeining riphts have been establish
that an industrial dispute, 2s defined by the Act, can zrisc.
“Incustrial dispute™ is defined in Sec.? of the fct as follows:-
“industrial dispute” means a dispute
between one or more employers or
organizations representing employers
and cne or more workers or organiza-
tions representing workers, where such
dispute relates wholly or partly to -
(2) terms and conditicn of employment,
or the physical conditicns in which
any workers are required to worky or
™) engaycment Or non--engagement; oOr
termination or suspension of employ--

ment, of one or wore woerkers; or

(c) allocaticn of work as between workers
vr grours of workerss or

{d) any matter affecting the privilegpcs,

rights and dutics of zny employer

or ocrganizaticn representing employ-

ers or rf any worker or orgamnization

roprosenting workers:™
It seexie quite clear to me that what the balict of the [Zth Octcber, 150G
scught to do was to settle the bargpzining rights of the N.%.U. in relation
tc the employees of Linton C. Geyle, 2lthcugh at that time Mr. Gayle was
ne longer the eumployer of the workers whe participated iam the ballot.
In'eil, the single proprietorshiy was not In existence.

It was argueed that the chonge in ownershij of the undertakings from
that of the single proprietorship of Mr. Gayle to the applicant did nct
teyminete the Jispute, but that the applicant stoed in the shoes of the former
owner. Sec.22 of the Act wag cited as the relevant provisicn for the proposi--
tion. That secticn reads as tollows:-

"27. VWhere a chonge cccurs (whether bty
virtue of a sale cr cther disposition

or by cperaticn of law) in the owmer-
ship of an undertaking while an industrial



§

16 —

dispute exisits in that undertaking, the
dispute shall not Le taken to be termi-
nated by reascn only of such change, snd
references in this fct te an employer shall,
in relation t¢ such dispute, apply to the
person whe is the owner of the undertaking
immediately after the change cecurs as they
apply (or would, Lut for such chenge, have
applied) to the person whoe is the owner
immediately before the change occurs.”

The previsions «f this section, in my view, may cnly be invoked where
a change in the ownership ~f sn undertaking takes place while an "industrial
dispate”, as defined by Sec.2 of the Act, exists. The disposal by Mr. Gayle
cf his undertakings tc the applicant would carry with it an existing

industrial dispute , if such z dispute existed. But I am in full sgrecment

witih Mr. Foster's submissicas that when the change «f cwnership took place,

In June, 1%0€, the K.W.U. had mot yet pained bargainiapg rights for the workers

employed to Tdnton C. Gayle, and consequently, there has never bteen zn industrial

.dispute between the N.W.U. 2nd Lintcn C. Gayle up to the time that he disposed

i bis undertakings. That beding sc, Sec. 22 is quite drrelevant to the facts
£ this case znd it follcws that there has never been aw industrial dispute
between the N.W.U. representin;: the workers employed to the applicant on

the oue hand and the applicant on the other hand.

Sec.1l A(1)(a) (i) cf the Act g¢ives the Honmcurable Minister of Labtcur
Welfore and Sports pewer on his cwn indtiative, to refer industrial disputes
te the I.L:.T. for settlement. 4 prerecuisite to any such reference is that
the Minister must be satisfied that an industrial dispute exists -~ nct just

a dispute, but an industrizl Jdispute within the meaning of the Act. It appears

to me that in the instant cese, the Hon. Minister moy have heen unmindful of

the distincticn to Le drzwn botween the mezning of an infustrial dispute and

a dispute Letween partics. Further, the Hon. Minister seems to have heen in
«oubt as te the party with whom the N.W.U. had 2 "dispute™. All this is
#leaned frem the terms of reference to the I.D.T. which is “tc determine

and settle the dispute between Gayle's Supermarket end Hardwere Limited/Gayle's

Supernarket and Hardware/Gayle's Supermarket and Hardwure Limited on the one

hand, znd the unicnised workers employed by the Company and cipresented by

the National workers Unicn on the other hand”, (emphasis mine). It is plain
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¢ mae that the Hon. Mindster was not aware of the fact that the ballot
copduected on the 12th Cetober, 1906 was to determine representational rights
(\,> claimed by K.W.U. in 19064 in respect of the workers employed to Linton @. Gayle;
trading, as Gayle's Supermarket and Bardware. The certificate of the results
of the Lallot was sent to “The Manager, Gayle's Supermarket and Hordware".
4 ballot was not conductad in respect of Gayle Supermarket and Hardware Limited
or Gayle‘s Supermarket and Hardware Limited. On the face of the record; the
Hon, Minister was in errcr ir making the reference that he cid when it was
rlain that no industrial dispute cculd exist hetween the applicant and the
N.W.U. OAccordingly, the award made by the 1.I:..T. on a2 reference that was
without jurisdiction and pelpebly errcnecus is impeachatlie, and consequently,

certiorari will go t¢ quash the sward of the I1I.0.T.

JAMES T. (AG.)

o I entirely agree and have nothing tc add.

The unanimous decision of this Court is that certiorari wiil £C.
An order is made quashing the sward made Ly the Industrial Disputes Tribunal

on the I:.3.9C. Costs to the applicant to be agreed or toxed.




