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THE FULL COURT

BEFORE : MORGAN, DCUNER, HARRISON, JJ.
SULIT NO. M. 76 OF 1985

R. Ve INDUSTRLAL DISPUTES TRIBUNAL
ex parte JAMAICA PUBLIC SERVICE CO,., LID.

Leo Ehyhie, {.C. and Alan Wood for applicant
Neville PFraser, Assistant Attorney General apd D. Leys, Cwwn Counsel
fox respondent.

Heard: Ath May and 3lst July, 1986

MORGAN J:

This is an .Aapplication for an Order of Certiorari ko issue to
quash the award of the Industrial Disputes Tribunal dated the 5th September,
1985 wherein by virtue of section 12(5)(c) (iii) of thd Labaur Relations and
Industrial Disputes Act 1975 the Tribunal made the following award.

"The Tribunal tales into consideration however,
the long years of efficlent secrvice (21 years)
given by lx. Clarke and in pursuance of the
provisions of section 12(5)(c) (iii) of the
Labour Relations and Industrial Disputes Act,
1975 awards that unless Mr, Clarke is
reinstated in his job not later than 9th
September, 1985 then payment should be made to
him on the 10th Scptemer, 1985 in the amount
of Twelve Thousand, Five Hundred Dollaxs.”

The relevant facts are simple.

Mr. William Clarke was cemployed as a labourer to the Jamaica
Publ ic Service Co, since 3lst August, 1961 and at tile datc of Lis tcrmina-
tion of employment was a foreman. He was giiven notice of termination by
lettor dated 3lst March, 1983 foxr tle reason tihat he nd renoved some poles,
the property of the Company, from tle premises of dic Company without
permission. A dispute arose tiercafter between the Unions representing
the workers and the applicant the Jamaica Public Service Co., which was
subsaoquently referred to the Indistria Disputes Tribunal, which after a

hearing found that the di smissal of Mr. Clarke was justifiable and proceeded

to make the award which has now cowe boefore us to be guashed.



......

The grounds upon whicl: the application before us was based
concern section 12 (5) of the Labour Relations amd Industria Disputes Act,
in that the applicant contends that the Tribunal failed to apply and
misapp.ied the said section or disregamded or failed to Lave regaxd to ox
apply the consideratdi ons or criferia necessary in interpreting and ox
determining the section. Finallyﬁ that the Tribunal committed an error
of law and/or acted ultra vires the Act in making the awarxd that it did.

I consider it necessary thexefcre to set out Section 12(5) (¢}

in full,

"5 (c). If the dspute relates to the dismissal of
a worker the Tribunal, in makingits decision
or award -

(1) shall, if # finds that tlic dismissal was
unjustifiable and that the worlker wishes
to be reinstated, ordexr the employexr to
reinstate him, with payment of so much
wages, if any, as the Tribunal may determine;

(ii) shall, if it finds that the dismissal was
unjustifiable and that the worker does not
wish to be reinstated, ordex the employer
t pay the worker such compensation or to
grant him such other relief as the Tribunal
nay determine;

(iii) may in any other case, if it aensiders the
circunstances appropriatce; crder that unless
tiiwe worker is rcinstated by the cmployer
witldn sach period as the Trilunal nay
specify the employexr shall, at tle cend of
that period, pay tie wozrker such compensation
or grant lim such other relicf as the
Tribunal may detexrmine."

The point at issue lLere wiiich is a pure point of law, is the
proper construction or interpretation of paragraph (c) (iii) above, The
entire Section 12 (5) gives power to the Tribunal to order ro-instatement -
or compensation to a worker and sets out the procedure by which the Tribunal
should be guided in so doing.

The introduction states "if the dispute relates to a dismissal,"”

Subsparagraph (i) -« if it finds that the dismissal was
unjustified.

Sub~-paragraph (ii) - similar to above.
In each of these two sub-paragraphs there must first be a £ind ng of

unjustifiable dismissal. It is worthy of note that in sub=paragraph (iii)



there is an absence of a "finding® as also the words unjustifiable and for
that matter "just fiable". In sub-paragraphs (i) and (ii), however, the
fact of re-instatement as a remedy. unknown to common law is now being
afforded by statute where a dismissal is unjust fiable, and tlis is clearly
spelt out. However, in sub-paragraph (iii) it is not spelt out, for
whereas in the previous sub-sections "unjustifiable” is used, here the
words "in any other case" are instead employead. This in my view leads
to confusion inconsistency, absurdity and ambiguity in the interpretation
of this sub-paragraph for which resort shauld be made to the strict canons
of construction.

It was, however, said that'.there are other considerations which
should load the Court to the opposite conclusion. On belalf of the

respondent it was contended that sub-paragraphs (i) and (ii) arc exhaustive

of all categories where a worxker has been unjustifiably dismissed, tlerefore,

the logical compulsion was that sub-paragraph (iii) contemplates a situation

where the worker is justifiably dismissed and circumstances are such that
dismissal though justifiable is cxcessive to the point of severity or wrong
to the point of unreasonableness.

If this contention &s corrcct one would expect swb-paragraph (iii)
to require a finding of “just fiable dismissal¥ as section 5 would now
begin to speak for the first time of another form in the issue cf dismissal.
But it is to be noted that the sub-paragraph does not recuire a "findi ng"
as it does in sub-paragraphs (i) and (ii) so this contention would not
dispose of the matter. My view is, however, tlat the contention cannct
be right as such a fundamental change would require cxpress provisions
in the scction.

I accept and quete the statement from Craics Statute Law 7th
Edition at page 92,

Tt is necessary on all occasions to give the
legislature credit for employing those words which
will express its meaning more clearly than any other
words; so that if in any particular instance it can
be shown that there are two expressions which might
have been used to convey a certain intention, but one
of those exprassions will convey that intention mare

clearly than the other, it is proper to conclude that,
if the legislature uses that one of the ftwo oxpressions
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which would convey tle intention less clearly,

it does not intend to convey that intention at all,

and in that event it becomes necessary w tiy to

discover what intenticn it did intend to convey. ?
It is obvious that the expression “in cases of justi fiable dismissal® would
convey that intention more clearly than the expression "in any other case”,

Tthat then is the meaning?

To discover the true construction one caght tc look at the . .
following:

1. The actual language as introdiced by the proamble;

2. The words or expressions which obviously are by design

omitted;

3. The connection of the clausc with othexr clauses in the

same statute and the mnclusions which on comparison
with other clauses may reasonably and obviously be drawn,
If this comparison of.one clause with the rest of the
statute makes a certain proposition dear and undoubted
the Act must be construed accordingly, and ouglyzt to be
so constrund as to make it a consistent aud lLarmonicus
whole. (Attornezr-;Genezal v. Sillem (1364) 2 1I &C 431
at 515 - Judgment of Pollock C.B. - Craies op. cit 93),

In applying this to the instant case, the preamble or introdiction
of Section 5 indicates that therc must be an issue of dismissal; sube
paraggaphs (i) and (ii), that there must be a finding of unjustifiable
dismissal. Because there must be a finding prior to an award, sub-
paragraph (iii) must relate logically to & finding and one which is
consistent with those in sub~paragrapie (i) and (ii) which are findings
of unjustifiable dismissal. I should regard it as self-evident that the
two preceeding sub-paragraphs arc intended to be operated in harmony and
not in conflict with the thiftd sub-paragraph. This is the only eonclusion
which compared with the othor clauses in the section that can reasonasbly
and obviously be drawn, which will make it clecar and witlvut doupt, non-

repugnant, unambiguous, consistent and harmonious.
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This oonclusion to whiclh I have comc does not cxeate superfluity
vis a vis sub-paragraphs (ii) and (iii). The first sub-paragraph allows
reinstatement to the worker if he wishes, the second of fexs compensation
if he does not wish to be reinstated and sub-paragraph (iii) offers
reinstatement to be accomplished within a certain period and in default
the payment of compensation. There are instances of cases which fall
outside the first and second sub-paragraphs which in my view out of an
abundance of caution sub-paragraph (iii) is designed to catch. Examples
without being exhaustive are where there is a finding but the employee
whether by reason of omission or uncertainty has failed to elcect, and
another cxample wuld be where the worker requests reinstatament but the
job cannot now accommodate him because of restructuring of staff since
dismissal or discontinuance of the partd cular aspect of the business for
which he was engaged. | In either case the "circumstances would be
appm priate".

I am bolstered in this interpretation as it is a canon of
construction that any right which did not hitherto exist cannot be conferred
by mexce inplication from the language used in a statute but must be clear
and unequiwcal cnactment’ (Cxaies op. cit. 1l7). In sub-paragraph (14i)
relnstatement becomes a right by Statute. It was never a right known to
Common Law. It cannot thercfore be presumed by "logical compulsion"
that Parliament intended to bind an employer to re-cmploy 2 person who has
been justifiably dismissed and if the employor. refuses to do so to have
him pay compensation. This wuld be a radical and sweeping change from
the common law and i£.that is what Parliament intended it céan only be done
by clear unambiguous and uncquivocal language. To quote the worxds of
Bowen L.,J. in Re Cunc (1889) ch. b. 12,17.

"In the constmuction of Statutes you must not construe
words so as o take away rights which alrcady existed
before the statute was passed, unless you have plain
words which indi catc that such was'the Intantion of
the legislature.

It has always been the law that an employer lms the right to

dispense with tlie services of an employee for justifiable cause and could
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not be compelled to accept the scrvices of an employee witl: whom he is

not pleased. It is for this reason, well known, that specific performance
is not granted in contracts of personal service by the Courts. If this
situation is to be changed then it can only be done in my view as was

said by Bowen, L,J, that is, in plain words which indicate very clearly
that that is the intention of the Legislature. In this case it could
hardly be the intention of the legislature in the faco of the Employment
{Termination and Redundancy Payments) Act which reaffirms the right of the
employer to texminate the contract and sets. out the procedure to calculate
the compensation. To have two Acts covering in any respect the same ground
and permitting the added and later Act to take away rights while the other
still remains in force seems quitc unreal.

To construe the provisions in question as tlic xespondent has
asked us to do would in my view be to legislate in a matter where Parliament
has failed to do so and I am all the less willing to sc construe it when
therc are expraess words which would naturally have bem included if that
had been the intention of Parliament,

In my view there is no mexit in the contentions of the respondent
and since the decision on this case involves only a matter of construction
of the Section, I accept the contention offthe applicant that the Industrial
Disputes Tribunal committed an error of law and/or acted ultra vires the

Act in making the Award it did.
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DOWNER,J .

WHY SECTION 12(5)(e)(iii) OF THE LABOUR RELATIONS
AND INDUSTRIAL DISPUTES ACT . HAS TO BE CONSTRUED

William Clarke was a foreman employed to the Jamaiea

Public Service Company Limited. He disposed of some utility
poles, the property of the Company for EIGHTY DOLLARS (%$80,00)
and as a result the Company dismissed him on March 31, 1983,
Thereafter, the matter was referred to the Indastrial Disputes
Tribunal which found his dismissal justified. It is necessary
to set out the award in full so that it can be appreciated why
the applicant prays thats ~*het port-of the award-whigh. follows-

the word. justifiable be brought up to the Supreme Court and quashed.

The award was as follows:=-

" FINDINGS AND AWARD

The Tribunal finds that the dismissal of

Mr. William Clarke was justifiable. The
Tribunal takes into consideration however,
the long years of efficient service (21 years)
given by Mr. Clarke and in pursuance of the
provisions of Section 12(5)(c)(iii) of the
Labour Relations and Industrial Disputes Act,
1975 awards that unless Mr. Clarke is
reinstated in his job not later than 9th
September, 1985, then payment should be made
to him on the 10th September, 1985 in the
amount of Twelve Thousand, Five Hundred
Dollars ($12,500)."

In making the award the Tribunal purported to act in pursuance of
Section 12(5)(e)(iii) of the Labour Relations and Industrial
Disputes Act , and it will be necessary to examine that section
to determine its true construction, On determining the true
construction I will be able to decide whether the Tribunal's

decision was correct in law, and then the award stands or whether
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the desision was outside the powers of the Tribunal or there was
an error on the face of the resord and it therefore should be

quashed,

THE TRUE CONSTRUCTION OF SECTION 12(5)(c)(iii) OF THE L.R.I.D.A.

This Section reads as follows:~

"(c) If the dispute relates to the dismissal
of a worker, the Tribunal in making its
decision or award:-

i ) shall, if it finds that the dismissal
was unjustifiable and that the worker
wishes to be reinstated, order the
employer to reinstate him, with pay-
ment of so much wages, if any, as the
Tribunal may determine.

ii ) shall, if it finds that the dismissal
was unjustifiable and that the worker

does not wish to be reinstated, order
the employer to pay the worker such
compensation or to grant him such other
relief as the Tribunal may determine;

iii) may in any other case, if it considers
the circumstances appropriate, order
that unless the worker is reinstated by
the employer within such period as the
Tribunal may specify the employer shall,
at the end of that period, pay the
worker such compensation or grant him
such other relief as the Tribunal may
determine.

The first point to note is that,although in accordance with modern
drafting style, these sub-paragraphs are set out separately, under
the older victorian style they would have been combined in one
paragraph, The meaning is not thereby altered because of a change
in style, but it gives us a clue to the true construction of the
third sub-~paragraph,

The first sub-paragraph contemplates an award where there
has ween an unjustifiable dismissal, and the worker wishes to be
reinstated. The Tribunal is given a statutory power to order

reinstatement, and on failure of the employer to comply with the

award, the criminal sanction imposed by Section 12(9)(c) comes
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into play which could be a fine of up te a Thcusand Dollars

($1,000) and in the case of a continucus cffence up tc One Hundred

Dellars ($100) for each day.

The seccnd sub~paragraph alsc ccntemplates an unjustifiahle -

dismissal, but in this instance, the worker expressly states that
he does nct wish tc be reinstated and compensaticn may be ordered.
If the emplcyer disobeys, the criminal sanction alsc cemes into
play. |

Before the third sub—paragrgph is construed, it must Be
neted that.reinstatement in cases of unjustifiable dismissal is a
new right as it was wiknewn to common Law or equity, Alse damages
wag the general remedy known t¢ the commen law, not cempensaticn

which is alsoc a statutcry innovaticn in these circumstances,

In'determining the true meaning cf the third sub-paragraph,

the critical werds are "may in any other ease if'it ccnsider the
eireumstances appropriate," It was-boldly gubmi tted by the Counsel
for the Tribunal that the wcrds in issue are capablg of ccvering
both instances of justifiable and uhjustifiable dismissal and that
in either case it §ould be appropriate in the disgreticn cf the
Tribunal tc reinstate cr ccmpensate the dismissed wocrker, Such a
constructicn, if accepted, would empcwer the Tribunal te create a
new jurisprudence withcut specific werds autherising it s¢ te do,
and would alsc make judicial review untenable, Judicial review
would be untenable becausg it wculd have to be assuged that with
regard t¢ compensaticn awards, the Tribunal had unlimited powers,
We would alsc have thie curicus situaticn where in instances of
justifisble dismissal, compensaticn cculd be awarded althcugh the
pelicy of cur legal system has been tc award ¢cmpensation only
when a wrong has been suffered, If sugh an uausual result were
ccntemplated by Parliament which wculd have the effest of altering

the general law pertaining to empleymendy contraets, Parliement

L



Ue

would have followed the pattern in Malaysia or Trinidad as the

cases of South East Asia Fire Bricks v. Non Metalie Mineral

Products Manufacture Employers Union (1981) A.C. 363 and

rs
Fernandes Distille«/Ltd. v. Transport Industrial Union (1968)

12 W.I.R. 336 where Industrial Courts were set up and empowered

by statute to create a new legal regime pertaining to contracts

of employment and industrial relations.

There is however a eonvineing construction of the third
sub-paragraph whieh results in an answer whieh is in conformity

with the legal system. 'The words "may in any other case!, should

be limited to instances of unjustifialle dismissal where the
worker has not specially requested either reinstatement or
compensatibn. This was Mr, Leo-Rhynie's submission. It would
also cover a situation where the worker was equivocal and said,
"I would probably like to be reinstated, but I fear my employer
has a grouse against me and may make my life uncomfortable." 1In
such an instance the Tribunal could consider such circumstances
appropriate to order reinstatement within a period and failure on
the part of the employer to comply with the order would result in
compensation. Such a construction is not only in harmony with the
legal system but is . the only acceptable construction.

It was however submitted by counsel for the Tribunal that
the court should adopt a construction which would foster good
industrial relations. Such a suggestion implies that the making
an ex gratia payment would necessarily foster good labour relation
even where the worker has disposed of his employer's property
without permission, and it also ignores the issue of calculating
insurance premiums necessary to cover such arbitrary awards or
that the price of the product may have to be increased to cover
such contingencies which are not authorized by law. For our part

we have followed the approach of Lord Simmonds in The Attorney
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General v, Prince Ernest Augustus of Hanover (1957) A.C. 436,

at 461, where His Lordship said:-

" For words, and particularly general words,
cannot be read in isolaticn: their colour
an content are derived from their context.
So it is that I conceive it to w¥e my right
and duty to examine every word of a statute
in its context, and I use "context" in its
widest sense, which I have already indicated
as including not only other enacting
provisions of the same statute, but its
preamble, the existing state of the law
other statutes in pari materia, and the
mischief which I can, by those and other
legitimate means, discern the statute was
intended to remedy.

Singe a large and ever-increasing amount of
the time of the.ccurts has, during the last
three hundred years, been spent in the
interpretation and exposition of statutes, it
is natural enough that in a matter so complex
the guiding principles should be stated in
different language and with such varying
emphasis on different aspects of the problem
that support of high authority may be found
for general and apparently irreconcilable
propositions. I shall endeavour not to add
to their number, though I must admit to a
consciousness of inadequacy if I am invited
to interpret any part of any statute without
a knowledge of its context in the fullest
sense of that word:"

Yet another approach which results in the same answer,

would be to recognise that the three sub-paragraphs are stipulating

remedies in the cases of unjustifiable dismissals. In deciding on
dismissals, the Tribunal is bound to apply the general law of the
land and then apply the remedies set out in the sub-paragraphs.
Yet the construction proposed by counsel for the Tribunal would
haﬁe the effect of using the third sub-paragraph to alter the
substantive law. Such a construction is untenable, as the
Tribunal must apply the substantive law and then resort to the
remedy, rather than rely on the sections setting out the remedies
to determine the substantive law.

THE CONSEQUENCIES OF THE TRUE CONSTRUCTION OF
SECTION (12)(5)(e¢)(iii) OF THE L.R.I.D.A.

Section 12(4)(c) of the L.R.I.D.A. reads as follows:-
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" An award in respect of any industrial
dispute referred to the Tribunal for
settlement.

(a) seneeseves

() ceeeccnens

(¢} shall be final and conclusive and no
proceedings shall be brought in any
court to impeach the validity thereof,
except on a point of law, "

It was in pursuance of this section that proceedings by

way of certiorari were brought to impeach the validity of part

of

the Tribunal's award. By referring to the Tribunal's award set

out earlier, and applying the construction I have arrived at, we

may look at its decision in two ways, Firstly, we eculd say onee

the Tribunal found that the dismissal of William Clarke was

justifiable, then he could not be entitled to a remedy and the

Tribunal had no Jjurisdiction to make any further ruling pursuant

to Section 12. The words of the award after justifiable,therefore

ought to he quashed on grounds of lack of jurisdiction. Secondly,

we could say that there was a patent error of 1law on the face

of

the record since it awarded TWELVE THOUSAND FIVE HUNDRED DOLLARS

($12,508) if Clarke was not reinstated by the 9th September.
Such an award was contrary to the true intent of the Statute.
either ground therefore, we rule that certiorari should issue

gquash the erroneous part of the award.

On

to
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HARRISON,J, (Dissenting)

This is an application for an Order of Certiorari to

&

issue to quash a portion of an award of the Industrial Disputes
Tribunal dated the 5th day of September, 1985, on the grounds
that it misconstrued the provisions of Section 12(5)(c)(iii) of
the Rabowr Relations and Industrial Disputes Act, and as a
consequence asted in exsess of its jurisdistion, and/or that the
said award eonstitated an error on the fase of the resord,

The dispute before the Tribunal concerned a worker,
Mr, William Clarke, who was employed as a foreman to the Jamaica
<w) Public Service Company Limited. He had disposed of some used
utility poles, the property of the said company, without the
authority of the company, and for that reason he was dismissed
from his employment by letter dated the 318t day of March, 1933.

A dispute arose, it was referred to the said Tribunal, which

found that he had been justifiably dismissed and made its award;
the award is the subject of this application,
[ The award dated the 5th day of September, 1985 readsz-
()

n FINDINGS AND AWARD

The Tribunal firds that the dismissal of
Mr. William Clarke was Jjustifiable.

The Tribunal takes irto corsideration
however, the long years of efficient smervice
(21 years) given by Mr. Clarke and in
pursuance of the provisions of Section 12(5)
(¢)(iii) of the Labour Relatioms and Industrial
Disputes Act, 1975 awards that unless Mr. Clarke
is re~instated in his job not later than 9th
Septemher, 1985 then payment shall »e made to
him on the 10th September, 1985 ir the amount

- of Twelve Thousand Five Hundred Dollars
¢ ($12,50¢),

Section 12(5)(e) of the Labour Relations ard Industrial
Diaputes Aet reads as follows:-
1(e) 1if the dispute relates to the dismissal of

a worker, the Trilunal, in making ite
deeision or award -
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i ) shall, if it finds that the dismissal
was unjunstifialile and that the worker
wishes to be reinstated, order the
employer to reinstate him, with payment
of so much wages, if any, as the
Tribunal may determine;

i1 ) shall, if it finds that the dismissal
was unjustifiable and that the worker
does not wish to be reinstated, order
the employer to pay the worker such
compensation or to grant him such other
relief as the Tribunal may determine;

i1i1) may in any other case, if it considers
the circumstances appropriate, order
that unless the worker is reinstated
by the employer within such period as
the Tribunal may specify, the employer
shall, at the end of that period, pay
the worker such compensation or grant
him such other relief as the Tribunal
may determine. "

Mr. Leo-Rhynie, on behalf of the applicant submitted that
the words "in any other case" in Section 12(5)(c¢)(iii) of the said
Act were misconstrued by the Tribunal to mean '"where after a
hearing it finds the dismissal justifiable ...", bLut should have
ween interpreted to mean "where the Tribunal finds dismissal
urnjustifiable;™ that in order to discern the true construction of
a eclause of a statute, the Court ought not to look only at the
actual words used but also the context and the connection of that
elause with other clauses in the same statute and give to the
words being construed the reasonalile meaning consistent with the
other clauses; that the sald words "in any other case" are
gemeral words and cannot be construed as altering the eommon law,
thereby creating new rights and imposing new ohligations, the
eommon law may only be altered by clear words and unambiguous
language; and that the Tribunal in interpretiug the said
Section 12(5)(ec)(iii) as it did, produced a result inconsistert
with and repugnant to the other provisions of the Aet, and that

sub-paragraph (iii) deals with the case when an employee does rot

Q50
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elect, and the Tribunal is unable to say if he wishes reinstatement

or not. Mr, Leo-Rhynie also referred to Craies Statute Law, 7th

Edition and the case of Brownsea Haven Properties Ltd. v. Poole Corpe.

(1958) 1 All E.R. 205. Mr. Leys, on behalf of the respondent,

Tribunal, submitted that Section 12(5)(c)(i)i2nd (ii) are exhaustive
af all categorles where a worker has been unjustifiably dismissed,

therefore the "logical compulsion'" is that sub-paragraph (iii)

eontemplates a situation where a worker has been justifiably dismissed,

but the eircumstances are such that his dismissal though justifiable is

excessive to the point of severity or wrong to the point of
unreasonableness; that the Labour Relations and Industrial Disputes
Aet 1s designed with a social conscience; that 'may in any other case"
deals with justifiable dismissal; and that the Tribunal has an
unfettered discretion to award compensation, but that it should
therein observe the principles of reasonableness. He referred to

Fernandes (Distillers) Ltd, v. Transport and Industrial Workers!

Unien (1948) 132 W.I.R. 336 in support of his stance.

In the Construction of Statutes, 1974 edition, by

E.A. Driedger, Professor of Law, University of Ottowa, the author,

after reviewing the principles and approach in the Heydon's case

(1584) 3 Co. Rep. 7a, the SussexvPeerage's case (1844) 11 Cl, & F.A5,

and the rule in Grey v. Pearson (1857) 6 H,L.C. 61, said at page h7:-

"Today there is only one principle or approach,
namely, the words of an Act are to be read in
their entire context in their grammatical and
ordinary sense harmoniously with the scheme of
the Act, the object of the Act and the intention
of Parliament,"

The author, in Odgers' Construction of Deeds and Statutes, 5th

Edition, at page 237 confirmed this approach:-

"The statute must be read as a whole and the
construction made of all the parts together,

95|
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The meaning of the statuwte and the
intention of the legislature in enacting
it can only properly be derived from a
- consideration of the whole enactment and
<_" every part of it in order to arrive if
possible at a consistent plan, "

Commenting on the meaning of words in a statmte, Lord

Wensleydale in Grey v. Pearson, supra, said:-

" ,eee in eonstruing wills, and indeed
statutes and all written instrmmenta the
grammatical and ordinary sense of the words
is to be adhered to, wnless that womld lead
to some absmrdity, or some repwgnance or
inconsistency with the rest of the instrument,
in which case the grammatical and ordinary
sense of the words may be modified so as to

( N avoid the absurdity and inconsistency, but no

o further. ¥

The construction of the clause of a statute was considered
Ly the Court of Appeal of Trinidad and Tobago in the Fernandes

(Distillers) Ltd. case, supra, The plaintiff company dismissed

its employee for dishomesty; the employee's union demanded his
reinstatement, the said company refused and the Minister of Labou»
referred the dispute to the Industrial Court. The Court ordered
the ccmpany to pay to the employee compensation in lieu of

- reinstatement on the ground that his dismissal was harsh and
oppressive and unreasonable and unjust. On appeal, the Court of
Appeal held, inter alia, that the power of the Industrial Court
to order the reinstatement of a worker who has been dismissed for
reagon which in its opinion are harsh or oppressive and
upreasonable and unjust‘is exercisable even though the dismissal
is lawful; a fortiorl where the dismissal 1s wrongful.

The "power of the Industrial Court" was derived from

~

Section 13A of the Industrial Stabilization Act (1965) (T), as
amended, and reads:~

"125A (1) without prejudice to its powers under
Section 13 or under any other law, the
Court may, in making an award, order
the reinstatement within a specified
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period in his former or a similar
position of a worker who has ween
dismissed -

(\\‘ (a) L) . s a . .

S (b) for reasons which in the opinion
of the Gourt are harsh or
oppressive and unreasonable and
anjust,

and the onus of satisfying the Court
that an order for reinstatement should
be made is on the party seeking the
order.

(2) The Court may, in lieu of an order for
reinstatement, make an order for
exemplary compensation to be paid to
the worker within the period specified
in the award.

( Y (3) The Court shall also have power where
- it finds that a worker has been

dismissed for reasons which constitute
a wrongful dismissal, to order in its
award such damages as 1t may determine
and in making such determination the
Court shall not te bound by the ordinary
rules for the determination of damages
on a wrongful dismissal, "

Wooding,C.J. in his judgment said, at page 340:-

"In the exercise of its power to order reimnstatement
the court!s authority is limited to such workers
only as may have been "“dismissed for reasons which
- in the opinion of the court are harsh or oppressive
<\/ﬁ and unreasonable and unjust". But in the exercise
of its power to order damages its authority extends
to a worker who has been '"dismissed for reasons
which constitute a wrongful dismissal". Counsel
for the company contended that in either case the
dismissal must be wrongful, but that before
ordering reinstatement the court must be of the
opinion that, in addition, it has been for reasons
which are harsh or oppressive and unreasonable and
unjust., I do not agree. I see no reason to write
in "wrongfully" to qualify "dismissed" 1in sub=-s.
(1)s If that was intended it was simple to say so.
And I can think of dismissals which without being
wrongful may justly be regarded as harsh or
oppressive and unreasonable and unjust. A wrongful
<’3 dismissal is a determination of employment in
" breach of contract which cannot be justified at law.
So, 1f a contract of employment is determined
according to its tenor, nothing can make it wrongful,
But, just the same, it may be harsh or oppressive
and unreasonable and unjust. On the other hand, it
may be wrongful without being harsh or oppressive
and unreasonable and unjust. Or it may be both
wrongful and harsh or oppressive and unreasonahle
and unjust., Take the case of a worker who finds
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himself thrown out of his employment for a

mere whim after very many years o dedicated

service but who was given the appropriaie

notice or payment in lieu of notice. That

womld not we a wrongful dismissal at law.

But who can doubt that it wonld be harsh or

oppressive and unreasonable and unjust?"
The Lasour Relations and Industrial Disputes Act is an
Aet passed with a conciliatory tone, intending to convey that
atmosphere of conciliation. Section 3 of the said Act, in
referring to the draft of a labour relation code, required it to

eontain:-
" .+ « & such practical guidance as in the
opinion of the Mirnister would be helpful for

the purpose of promoting good labour relations
in accordance with -

(a) e e o * 0

(b) the principle of developing and maintaining
orderly pruncdures in industrr for the
peacofnl anl evraditicme cstilonans oo

disputes by negotiation, conciliation or
arbitration."
The Industrial Disputes Tribunal set up under the said
Aet is required "in any proceedings'" to take into account the
provisions of the said code =Section 3(4). Section 12(5)(®)
further requires the Tribunal, where an industrial dispute is
referred to it, to encourage the parties to endeavour to settle
"py negotlation or conciliation, and ... may assist them in their
attempt to do so."
The introductory words of paragraph (¢) of Sectiom 12(5),

"if the dispute relates to the dismissal of a worker," govern and

eoutrol the meaning of the sub-paragraphs (i) (ii) and (iii). Sub-
paragraphs (i) and (ii) deal with uunjustifiable dismissal. If
subwparagraph (iii), must also be interpreted to mean "where the
Tribumal finds dismissal unjustifiable", as contended for by
ecoungel for the applieant, fhat would be askirg thc Tconrt - read
the said introductory words as, "if the dispute relates to the

unjustifiable dismissal of a worker", (uuderlining mine). Thi#
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would be quite wrong; the legislatwre had expressly exeluded
such a word.

Nor should the Cowrt interpret the words in the said
swe—~paragraph (iii) to mean that the order may we made where, in
the words of counsel for the applicant, "an employee does not
olect and the Tribwnal is unable to say if he wishes re-instatement
or rot." Here again the Court would be in error in reading into
the statute words which the legislature had expressly omitted.
Swh~paragraphs (i) and (ii) permit an election by the worker, but
the legislature in sub-paragraph (iii) has expressly removed from
the worker a choice in the determination of the "decision or
award" and allows the Tribunal to proceed, in its own discretionx.

It would amount to a legal contortion to read sub=-
paragraph (i1ii) in the manner in which the applicant seeks 1t to
%e read. The phrase "dismissal of a worker" in the introduetilons
o paragraph (c¢) includes in its ordinary meaning a finding of both
"Justifiable" and "unjustifiable" dismissal, "Unjustifiabkle™
dismissal has been dealt with in sub-paragraphs (i) and (ii). The
words "in any other case" in sub-paragraph (iii) should therefore
mean "justifiable" dismissal as also any other variatioms of
dismissal where the discretion of the Tribumal may be exercised,
This discreticn given to the Tribunal and the absenee of the
choice of re-instatement in sub-paragraph (i1i), is ir keeping
witk the fact that this latter sub-paragraph refers to
"justifiable" dismissal where the worker, mow at fault has wo volee
of option and has to rely on the discretion of the Tribumal.

The intention of the legislature may also be gleaned from

the manner of drafting. It is a furthker rule of eomstruetion that

a change of wording points to a ehange im intemtiomn. Sub-paragraphs

(1) and (ii) commence with the mamdatory '"shall" im relatiom to
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unjustifiable dismissal, but the draughtesman resorts to a change
to the permissive "may" in sub-paragraph (iii) which I ho#d,
deals principally withk Justifiable dismissal, revealing the
dlscretionary power of the Tribunal in such circumstances.

The legislature is deemed to kaow the law, and paragraph
(¢) in 1ts entirety is consistent in its intention of modification
as far as the common law is concerned. Sub-paragraph (i) permits
the Tribunal to grant a remedy formerly unknown to the common law,
the re-instatement of a worker - the specific performance of
personal services. Sub-paragraph (ii) recognizes the new remedy
in sub-paragraph (i) and further modifies the common law, i.e.
the worker having been unjustifiably éismissed is entitled to
eompensation., In sub-paragraph (iii), the legislature, in
bharmony with sub-~paragraphs (i) and (ii) grants the remedy in the
ease of justifiable dismissal, a further remedy previously

unknown to common law. The Fernandes (Distillers) Ltd, case, supra,

reveals a similar intent in the Trinidad and Tobago legislation
with the exception that where the words '“for reasons which 1n the
opinion of the Court are harsh or oppressive and unreasonable and
unjust’, are used, the words, "if it considers the cilrcumstances
appropriate" are used in sub-paragraph (iii) iustead, giving to
the Tribunal a wider discretionary power,

I do not therefore regard the words of sub-paragraph
(111) "may in any other case" as general words. They must bhe read
irn the eontext of the paragraph in which they appear, and when so
read they are circumscribed and de~limited by the introductory
words of paragraph (c) namely "dismissal of a worker" and so are
clear and unambiguous words giving to the Tribunal the
diseretionary power, in the case of justifiable dismissal, to

make such order as it determines "if it considers the circumstances
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appropriate." This latter phrase places an onns on the Tribunal
to act with reasonableness and to state, it seems, in writing,

what 1t consliderc appropriate circumstances - such sircumstances

belng subjest to judieial review.

It seems to me that the power given by the legislature

to the Tribunal under sub~paragraph (iii) is not repugnant to the
common law, The right at common law which an employer has to
dismiss for cause remains unchanged; nor does the Act state that
henceforth when a worker is Justifiably dismissed his employer
shall in turn compensate such worker ~ 1t merely tempers the
exactness of the common law in these specific circumstances. The
Tribunal is saying -~ in the instant case -~ "Because of these
circumstances - do not eclipse totally the twenty one (21}syéér8
of benefit that had already accrued to the worker, Mr, William
Clarke, for his single act of dishonesty, that would be to
peualize him retroactively, and to punish him for the past where
there 1s no evidence of such blemish." Forglveness and mercy may
reside in the bosom of the Almighty, but there is no sacrilege
where the legislature gives powers of compassion to be dispensed
by the Tribunal, The legislature must be taken to have been
aware of the existence of the Employment (Termlnation and
Redundancy Payments) Act, 1974,

I therefore hold that the Industrial Disputes Tribunal
has the power to make the order that it did. In my view, the

application should be refused.
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MORGAN,dJ.

By a majority decision, therefore, Certiorari will
go to gmash the award. Cos¥ to the applieant to be agreed or

taxed,
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